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Joun Rason, Appe..ant, vs. Tae State, and A. Lovsat, Ap- 
PELLANT, VS. Kipp & Younc, Executors, &c., APPELLEES. 


It is irregular to bring original papers from the Circuit Court, which by law 
and the rules of Court, are required to be deposited in the Clerk’s office, 
and the Court will not decide a case so presented to them. 

If the originals are required in a case, they may be had on motion or applica- 
tion to the Court or to the Circuit Judge. 

Nor will the Court entertain a case without writ of error or appeal. 


John Rabon was indicted and convicted of murder in 
Madison County. He sued out a writ of error and the 
cause was argued on its merits by B.C. Pope, for Rabon, 
and M. D. Papy, Attorney General, for the State. The re- 
cord upon which the argument was made contained a tran- . 
script of the proceedings of the Court below, to which was 
attached the original bill of exceptions uncertified to by the 
Clerk. 

In the case of Loubat vs. Kipp & Young which was ar- 
gued by Mr. Davis, for Loubat and Mr. Papy for Kipp & 
Young, the record did not contain a full transcript of the 
proceedings, nor was there any evidence that a decree had 
been pronounced. These deficiencies were attempted to be 
supplied by agreement of Counsel attached to the record in 
this Court. 

Batrze.t, C. J.: 

We are constrained to decline making a decision in these 
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cases, and to set aside the order announcing their argument: 
The latter case is presented to us through part of the origin- 
al papers of the Court below, and an imperfect copy of part 
of the proceedings, with no copy of the record as required 
by the law, nor is there anything in the papers to show that 
an ofder or decree has been rendered in the case. It is in- 
excusable in the Clerk of the Court to allow original papers 
to be taken from his office for such purpose, nor will the 
Court entertain a case presented in such shape. [If origin- 
als are desired, the order for their production will be made 
on application, as provided by the rules. 

In the case of Rabon, a copy of a record is presented, cer- 
tified by the Clerk as containing the entire transcript of the 
proceedings in the case, to which has been since attached 
the original bill of exceptions, to which no authority is giv- 
en. It does not appear under the seal of the Circuit Court, 
nor is there an attestation of the Clerk that it is a true copy 
of the record and proceedings of the case. In neither case 
do we perceive either an appeal or writ of error. Such a 
departure from correct and proper proceedings cannot be 
permitted, especially in a case of life and death. Let the 
bill of exceptions be separated from the copy of the record 
in the case of Rabon, and sent to the Clerk of the Circuit 
Court. Let the original- papers in the case of Kipp & 
Young and Loubat be returned to the Clerk of the Circuit 
Court, and the argument in both cases be set aside. 

















Joun Rason, vs Tue Srare. 

A writ of error in a criminal ease, taken under the provisions of the Act of 1847, 
operates ipso facto as a supersedeas, upon the defendant complying with the 
conditions prescribed in the 4th Section of the Act, and it is to be recogniz- 
ed and obeyed as such, by the ministerial officers of the law, without the ne- 
cessity of a special order, in relation thereto. 


‘This was a motion made in behalf of Rabon, for an order 
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to make the writ of error in this case.a supersedeas. The 
facts on which the motion was based appear in the opinion 
of the Court. 

B. C. Pope for the motion. 

DuPont, J., delivered the opinion of the Court: 

The appellant had been indicted in the Circuit Court up- 
on a charge of murder—was tried, convicted and sentenced 
to be hung. He sued out a writ of error, and in order that 
he might have the benefit thereof, a reprieve was obtained, 
pestponing the time appointed for the execution of the sen- 
tence, to a day posterior to the commencement of the term 
of this Court. Upon the calling of the case for argument, 
it was discovered that the record was so defective, that no 
judgment could be rendered thereon. The case was accor- 
dingly continued for the term, and a certiorari ordered to 
bring up a perfect record. In this state of case, the coun- 
sel for the appellant moved for an order to make the writ 
of error a supersedeas until the case could be heard by the 
Court. This motion involves an interpretation and con- 
struction of the Act of 1847, which gives to the defendant 
the right to a writ of error in criminal cases. 

The second section of the Act provides, “That in all cap- 
“ital cases writs of error ‘shall be writs of right, and re- 
“move the record of said cause to the Supreme Court, and 
“they shall issue on the application of the defendant.” 

The third section provides, “That a party convicted of 
“crime or misdemeanor not capital shall be entitled toa 
“writ of error to the Supreme Court, upon complying with 
“the following terms: He shall obtain from the Clerk a 
“copy of the record of the case, duly certified, and cause the 
“same, together with an assignment of the errors relied on 
“for reversal of the judgment, to be presented to the Su- 
“preme Court or to one of the Justices thereof, and if such 
“Court or Justice, upon inspection of the record, shall be of 
“opinion that there is just cause for allowing a writ of er- 
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“ror, he shall so indorse on such record, and thereupon a 
“writ of error shall issue from either the Circuit or Supreme 
“Court.” 

The fourth sections provides, “That in no case, whether 
“capital or not, shall any such writ of error be a supersedeas 
“to the execution of the judgment, sentence or order com- 
“plained of, except upon payment by such plaintiff in error 
“of all the costs which have accrued in such case, up to 
“that time, and upon securing by recognizance, to be en- 
“tered into with one or more sureties, according to law, be- 
“fore the Clerk of the Circuit Court, in a sum sufficient to 
“secure the payment of such judgment, fine and future costs 
“as may be adjudged inthe Supreme Court, and also con- 
“ditioned that the said party shall be personally forthcom- 
“ing,” &c.; “ Provided, That in cases where capital pun- 
“ishment is by the judgment or sentence of the Court, or- 
“dered to be inflicted, the person of the defendant shall be 
“the only security required for his forthcoming to answer 
“as aforesaid.” 

By a careful examination of these several sections of the 
act, it will be perceived that nothing is said with respect to 
the necessity of obtaining an order for a supersedeas in eith- 
er case, capitalor not. The only order mentioned, or which 
seems to be contemplated upon the presentation of the re- 
cord, in cases not capital, is for the issuing of the writ of er- 
ror, which ipso facto operates as a supersedeas upon the 
defendant’s complying with the conditions prescribed in the 
fourth section. If in this class of cases the mere granting 
of the writ will operate to suspend the proceedings, much 
more it would seem, ought it to have that effect ina case 
involving life. Indeed in the latter case, a writ of error 
would prove of little avail to adefendant, unless it also sus- 
pended the execution of the sentence, until the errors com- 
plained of could be investigated and determined upon by the 
appellate tribunal, for it would be but a solemn mockery of 
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justice to enter upon the investigation, whether the defen- 
dant had been duly and properly convicted and sentenced, 
months perhaps after he had fully satisfied the sentence of 
the Court by a forfeiture of his life. No reversalof the judg- 
ment could by any means restore to him his forfeited life, 
and we cannot believe that an enlightened Legislative body 
could ever have contemplated a result so shocking to the 
feelings of humanity. 

That a party convicted cia capital offence, should at his 
option, have it in his power to suspend and postpone the 
sentence of the law, we think is a provision of very doubt- 
ful policy. But it is not our province to find fault with, 
much less to amend the law. We must administer it as 
we find it written, and if this provision of the Act should 
be found to operate injuriously to the public interest, the 
law making power will doubtless apply the proper remedy. 

The result of our views is, that the writ of error, ipso fac- 
to operates as a supersedeas upon the defendant’s complying 
with the conditions prescribed in the 4th section of the Act, 
and that it is to be recognised and obeyed as such by the 
ministerial officers of the law, without the necessity for any 
special order in relation thereto. 

Let the motion for a supersedeas be dismissed’ 


Stewart A. Mrircnert, Appetiant, vs. Wm. J. J. Duncan, 
APPELLEE. 


All Acts in pari materia should be taken together as if they were one law. 

A subsequent Statute which adds accumulative penalties and institutes new 
methods of proceeding does not repeal a former, without negative words, nor 
does a latter Act repeal a prior one unless there be a contrariety or repug- 
nancy in them, or at least some notice taken of the former so as to indicate 
an intention to repeal. 

An affidavit made by a defendant in execution declaring “ that the execution 
issued is illegal in this : that the said writ has not been issued under the seal 
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cient under the 2nd section of the Act of 1834. 

Where a Statute requiring a bond to be given is silent as to the condition there- 
of, the condition isto be found in the object and intention of the Statute ; 
hence: the sureties on a bond given under the 2nd section of the Statute of, 
1834 conditioned that it shal] be void, if it shall appear that the execution 
issued without the seal of the Court, are liable to the judgment authorized 
by the third section of said Act. 

Where a Statute directs the doing of a thing for the sake of justice, the word 
may means the same as shall. 

Appeal from a judgment in Hamilton Circuit Court. The 
facts of the case are fully set out inthe opinion of the Court, 
to which reference is made. 

W. Call, for Appellant. 

B. C. Pope, and Archer & Papy, for Appellee. 

Pearson, J., delivered the opinion of the Court: 

This was an action for slander, in which Duncan, the ap- 
pellee, on the 27th day of November, 1855, recovered his 
judgment against Mitchell, the appellant, for the sum of 
$1,650, together with costs. Execution was issued upon 
this judgment, bearing date the 6th day of December, 1855. 
On the 28th day of December, 1855, this execution was lev- 
ied upon certain property of the appellant, and on the 4th 
day of February, 1856, he filed his affidavit of illegality in 
the following words, to-wit : 


Ws. J. J. Duncan, Slander. In Hamilton Circuit 
vs. Court—Middle Circuit of Flori- 


Stewart A. Mircuett, ) da. 

I, Stewart A. Mitchell, being duly sworn, do depose and 
say that the execution issued against me in the above case 
is illegal in this: that the said writ has not been issued un- 
der the seal of Court from whence the same was issued, 
and nothing thereon is therefore legally due. 

Sworn to and subscribed before me, this 4th day of Feb- 
ruary, A. D., 1856. STEWART A. MITCHELL. 

Rosertr J. Lacy, Justice of the Peace. 

On the same day Mitchell filed his bond to Duncan, 
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which was approved by the Sheriff, in double the amount 
of the said execution. The bond is in the usual form, but 
the condition thereof is as follows, viz: 

“ The condition of the above obligation is such, That where- 
as affidavit has been made that, a certain execution in a 
case, wherein Wm. J. J. Duncan was plaintiff, and Stewart 
A. Mitchell was defendant, that the said execution was il- 
legal in this: that the said writ has not been issued under 
the seal of the Court from whence the same was issued.— 
Now if it shall appear that the said writ has not been pro- 
perly issued in this: that there is no seal to the said writ, 
then the above obligation to be void, else to remain in full 
force and effect.” 

At the April term of the Circuit Court thereafter, an or- 
der was made setting aside the affidavit of illegality and 
directing execution to issue against Mitchell and his secu- 
rities on the bond. To this order and judgment the appel- 
lant excepted, and brings his appeal to this Court. 

This was a proceeding under the 2nd and 8rd sections of 
the Act of 1834, “to amend an Act concerning executions,’’ 
the second section of which provides, “that inall cases where 
an execution shall issue illegally, and the person against 
whom such execution isdirected, his agent or attorney shall 
make oath thereof, and shall state in the affidavit the cause 
of such illegality, the Marshal, Sheriff or other officer, shall 
return the same to the next term of the Court from whence 
the same issued, and the Court shall determine thereon at 
such time; Provided, That the party making the affidavit 
be required to state whether any part of said execution be 
due, and where the party so making the affidavit shall ad- 
mit a part of the execution to be legally due, the amount 
so acknowledged shall be paid before the affidavit is re- 
ceived; And provided also, That the person claiming the 
benefit of this section shall execute to the Marshal, Sheriff 
or other officer, levying said execution, a bond with suffi- 





16 SUPREME COURT. 


Mitchell vs, Duncan.—Opinion of Court. 

















cient security, in at least double the amount of said execu- 
tion, or that part thereof suspended by the affidavit.” And the 
third section provides, “ that if the affidavit of illegality be 
set aside, execution may issue against his securities on the 
bond.” | 

Although no exception was taken, nor the questionmade 
before us by counsel, yet it has been suggested that the 6th 
section of “an Act to amend the execution Jaws,” approv- 
ed the 15th March, 1844, operates as a repeal of the fore- 
going provisions of the Act of 1834. It is therefore neces- 
sary to dispose of this question before proceeding to consid- 
er of the sufficiency of the affidavit and bond under that 
Act. 

The 6th section of the Act of 1844, provides, “that the 
Court before which an execution is returnable, or the Judge 
in vacation may on application and notice to the adverse 
party, for good cause upon such terms as the Court may im- 
pose, direct a stay of the same, and the suspension of pro- 
ceedings thereon, until the first termof the Court thereafter, 
or until a decission can be had on the same.” 

And in the last section of the said Act it is declared that 
“all laws inconsistent with this Act, be and the same are 
hereby repealed.” 

The simple question then is whether the provisions of the 
Act of 1844 are inconsistent with those of the Act of 1834. 
These Statutes are in pari materia, and should therefore 
be construed together. They provide consistent and inde- 
pendent remedies for a defendant, against whom the pro- 
cess of execution is like to be abused and are distinguishable 
in several particulars. The first statute is confined to “cases 
where an execution shall isswe illegally” and would not ap- 
ply to cases where the abuse of the process was subse- 
quent to a legal issue of the same. It prescribes an affida- 
-vit on the part of the party making the application, stating 
the particular cause of illegality complained of, and de- 
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claring whether any part of the execution be due, and re- 
quires a bond with sureties to be executed by the appli- 
cant to the sheriff for double the amount suspended by the 
affidavit. The proceeding then under this statute is in the 
nature of an application for an injunction in chancery.— 
The complainant is required to swear to the facts and mer- 
its of his case, and is subjected to the further equity of de- 
claring what sum is really due, and relief is only granted 
to him upon condition that he secure the adverse party, for 
the amount suspended, by bond and sureties. And while 
these sureties afford the plaintiff in execution a new and 
further security for his debt, which his judgment and exe- 
cution did not supply, a summary remedy is given him, 
whereby he obtains execution against them at once, provi- 
ded the affidavit be set aside. The remedy therefore af- 
forded by this statute though analagous to that obtained by 
injunction, is more ample and convenient by reason of dis- 
pensing with the question of equity jurisdiction, and direct- 
ing execution on the bond, without a formal suit thereupon. 
Now the subsequent Act of 1844 has none of these re- 
quirements, and imposes none of these conditions. I[t sim- 
ply gives the Judge, at Chambers, upon notice to the oppo- 
site party, that power over the process of the Court which 
before he could only exercise in open Court. It requires 
no affidavit of merits, it provides no new security by bond, 
it affords no execution against new parties, but merely au- 
thorises the Judge to suspend proceedings under the execu- 
tion until the next term of the Court, or until a decision can 
be had on the same, upon such conditions as he may inr- 
pose. The suspension of the execution under this statute 
is the Act of the Court, while under the former Act it was 
suspended by the sheriff upon the requisitions of the law 
being fulfilled. The former law, therefore, might afford a 
remedy not available under the latter, in case the judicial 
3 
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Office was vacant, or the Judge inaccessible, by reason of 

sickness or absence. 

_ “Phere are no recitals or words of repeal in the latter Act, 
in feference to the former, nor is there any apparent inten- 
tion on the part of the Legislature to repeal it. There is 
no such repugnance in the latter statute to the former, as 
to render the execution of the one incompatible with the 
provisions of the other, or to prevent in the language of 
the books, the two remedies from subsisting together— 
“Two statutes shall stand together and both have ef- 
fect, if possible, for the law does not favor repeals by 
implication, and all acts in pari materia should be 
taken together, as if they were one law” —9 Cowen, 
437. And it is a general rule that subsequent statutes, 
which add accumulative penalties, and institute new me- 
thods of proceeding, do not repeal former penalties and me- 
thods of proceeding, ordained by preceding st with- 

- out negative words. Nor hath a latter Act of Parliament 
ever been construed to repeal a prior Act, unless there be 

“a contrariety or repugnancy in them, or at least some no- 
tice taken of the. former Act, so as to indicate an intention 
in the lawgiver to repeal it. The law does not favor a 
repeal by implication unless the repugnance be quite plain ; 
and such repeal carrying with it a reflection on the wisdom 

- of former parliaments, it has ever been confined to repeal- 

ing as little as possible of the preceding statute. Although 

these two Acts of Parliament are seemingly repugnant, yet 
if there be no clause of non obstante. in the latter, they 
shall if possible have such construction that the latter. shall 
not be a repeal of the former by implication. The same view 
has been taken where. powers under several acts are such 
as may well subsist together. A subsequent Act, too, which 
can be reconciled with a former Act, shall not be a repeal.of 
“it, though there be negative words. When there. is a dif- 


ference in the whole purview of two statutes, apparently 
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relating to the same subject, the former remains in force. 
Dwarris on statutes, 674, and authorities there cited. These 
adjudications were quoted with approbation by C. J. Nel- 
son, in Bowen & Lease, 5 Hill, N. Y. Rep. 225, who states 
the principle thus: “The invariable rule of construction 
in respect to the repealing of statutes by implication, is, 
that the. earliest act remains in force unless the two are 
manifestly inconsistent with and repugnant to each other.” 
And Chanceller Kent, 1 Com. 463, lays down the prineiple 
to the same effect. The case of Dugan et al. vs. Giddings 
et al. 3 Gillis Rep. 154, supports the same doctrine. 

The question here then, is, whether there is such ineon- 
sistency in the two statutes under consideration, that the 
one cannot be enforced without the abrogation of the other. 
We see no such repugnance, but regard the two statutes 
as providing separate, consistent and independent reme- 
dies, which though concurrent and accumulative under 
some circumstances, yet provide for different classes of ca- 
ses. The earliest Act providing a remedy where the debt, 
or some portion thereof, was not due, and the execution 
had issued illegally, by a proceeding before the Sheriff, and 
the latter Act extending the remedy upon notice and appli- 
cation to the judge in vacation to all informalities or abuse 
of final process whatsoever. 

This brings us to the question of the sufficiency of the 
affidavit and bond, under the Act of 1834, and the propri- 
éty of the judgment rendéred thereupon. The clear and 
manifest intention of the Act was to impose upon the de- 
féndant in execution, seéking the benefit of its provisions, 
the necessity of making oath that some portion of the re- 
covery had in the case was not due, and to suspend the 
execution for that portion only, upon the defendant filing 
his bond in double the amount so sworn to. The execution 
is’ riot thé evidence of the defendant’s indebtedness, but 
merely the mandate of the Court to its executive officer, to 
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‘enforce its judgment, which is the true evidence of an as- 
‘eértdéined debt. We consider the statement in the affidavit, 
‘that the execution had issued without the seal of the Court, 
“and nothing thereon is therefore due,” an induction not 
justified by the circumstances, and a palpable evasion of 
the true intent and meaning of the Act. The judgment 
existed — the debt ascertained by it was due — the 
plaintiff therein was entitled to his execution, and had a 
lawful right to sue it out, and the only error alleged con- 
sistent in the misprison of the clerk in failing to affix the 
seal of the Court to the writ, which in other respects was 
‘in due form. In such a case we have no doubt the Circuit 
Sudge upon application would have quashed the writ, and 
ordered another in proper form to issue ; and this was the 
proper remedy. But the defendant in execution chose a 
different remedy, involving much delay to the plaintiff, 
and not applicable to his case, and he must abide the con- 
sequences. Any other construction of this statute would 
make it the instrument of perpetual wrong and injury to 
plaintiffs, instead of a convenient means of protection to 
oppressed defendants. 

The only remaining question is in relation to the correct- 
ness of the judgment against the securities ‘to the appel- 
Jant’s bond, and in this we think there is noerror. The 
statute only enacts that the person claiming the benefit of 
its provisions “shall execute to the sheriff, or other officer 
levying said execution, a bond with sufficient security in 
at least double the amount of said execution, or that part 
thereof suspended by the affidavit,” and prescribes no con- 
dition whatever for such bond. It’s condition must there- 
fore be found in the object and intention of the statute un- 
_ ‘der which it was given. If the bond had no condition, as 
* © mow is prescribed by the statute, still it would be controlled 
‘by the obvious meaning of the statute, and the parties 
only held bound, under the penalty,to the extent of so much 
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of the execution as had been suspended by the affidavit in 
the particular case in which it was filed. The bond in this 
ease is formal and complete in the prescribed penalty, and 
is approved by the sheriff. This is all that could be re- 
quired. But it has a condition not prescribed by the statute, 
and inconsistent with its effect and operation. It was un- 
doubtedly the intention of the sureties to become bound ac- 
cording to the liabilities imposed by the statute. Their 
bond has performed its office by securing to the defendant 
in execution the suspension thereof which he desire'. If a 
condition had been improvidently inserted in the bond, more 
onerous upon them than was consistent with the statute, it 
would necessarily have been void; and when one imposing 
a less obligation is annexed it must be equally void. The 
condition to the bond in this case is to the effect that it 
shall be void, provided it shall not appear that the execu- 
tion in question had issued without the seal of the Court. 
This we regard as mere surplusage not affecting their obli- 
gations and liabilities under the statute. Having aided the 
defendant in execution in obtaining a suspension of the 
execution by executing the bond, it would be permitting 
them to take advantage of their own wrong to allow them 
to escape their responsibilities to the plaintiff. 

The provision in the third section of the Act of 1834, 
that execution “may issue against the party making the 
affidavit, and his securities, provided the affidavit be set 
aside, we consider imperative.” Words of permission shall 
in certain cases be obligatory. Where a statute directs 
the doing of a thing for the sake of justice, the word may 
means the same as shall. The statute 23 H. 6, C. 10, says, 
the sheriff, etc., may take bail, but the construction has 
been that he sball be bound to take bail. So if a statute 
says that a thing may be done, which is for the public ben- 
efit, it shall be construed that it must be done.” Dwarris 
on statutes, 712. 
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We are therefore of opinion, that the Act of 1834, on this 
subject, was not repealed by the Act of 1844. That the 
affidavit filed was insufficient, and the bond valid, and the 
securities liable thereupon, and that there was no error in 
the judgment of the Circuit Court, which is therefore af- 
firmed. 


Bavrzeut, C.J.,delivered the following dissenting opinion: 


I am of the opinion that the eighth section of the law “to 
amend the execution laws passed in 1844, repeals the pro- 
visions contained in the law of 1834. It covers the entire 
ground of the previous law, of 1834, and all cases that can 
possibly arise through irregular, illegal or defective execu- 
tions. It is the appropriate, rightful and becoming remedy. 
The first is very far from this, as it is not only very obscure, 
but puts it in the power of a defendant and the officer of 
the Court to obstruct its process and defeat and arrest its 
mandate. 

It is said there is not a repugnancy nor inconsistency be- 
tween the two, to produce a repeal. With due deference I 
think there is. When a party complaining of an illegal 
or improper execution is referred by the last action of the 
Legislature to the Court for a remedy, with a declaration, 
that any other provision is abrogated, where is the pretext 
for an application elsewhere? Can it be supposed to have 
been the intention of the Legislature to associate the sheriff 
with the Court in the performance of this duty? Will any 
one maintain that the power is concurrent, and that the 
sheriff could properly and legally grant a stay of execu- 
tion for a cause that had been presented to the Court and 
deliberately refused? Yet such it seems to me is the legit- 
imate result of the ruling of the Court. It does seem to 
me that the direction to the Superior—the Court, to perform 
this duty, excludes the action of the subordinate, as fully 
and completely as if the particular clause had been ex- 
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pressly repealed. The construction I give to the law is 
sustained by the practice under it ever since its passage, 
as I believe this case presents the first and only instance 
of an attempt to act under the old law. It is sustained, 
too, | think, by the authorities. 3 Gill. 138, 6 B. Mon. 146, 
19 Vermont, 230. 





James Kirksey, Arrerant, vs. ‘Tue FLormwa ano Georoia 
Piankx-Roap Company, APPELLEE. 

Where in an Act incorporating a Plank-Road Company, there is an omission 
to designate and limit the amount of the capital stock, and also an omission 
to prescribe the value of the shares, such ¢ mission does not invalidate the Act, 
and all that is required of the Company for a full enjoyment and exercise of 
the granted franchise is, that it shall limit its operations to the consumma- 
tion of the object contemplated by the Act. 

A corporation can maintain an action upon an implied promise, for the collec- 
tion of assessments made on the shares of stock owned by a corporator, not- 
withstanding the charter may provide for the forfeiture or sale of the shares 
of delinquents. 

Where by the terms of the subscription a penalty is prescribed variant from 
that designated in the charter of incorporation, such penalty will be viewed 
either as surplusage, or as accumulative, and will not be interpreted into a 
condition for the benefit of the subscriber. 

The case of Barbee vs. The Alligator and Jacksonville Plank-Road Company 
referred to and approved. 

Appeal from a judgment of Leon Circuit Court. This 
was anaction of assumpsit instituted by the appellee, against 
the appellant, to recover the balance due upon a subscrip- 
tion by the appellant, to the capital stock of said Plank- 
Road Company. The declaration contains only one count 
in which the subscription of the defendant in the Court be- 
low, amounting to two thousand dollars, is alleged, and al- 
so that the said defendant had been duly required to pay 
his said subscription in pursuance of the Act of incorpora- 
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tion of said Company. Attached to the declaration is th 
following bill of particulars: 

James Kirksey to Tallahassee Branch of the 7 

1584. « Florida and Georgia Plank-Road Co., 
April 22.—To amount of Stock Subscription, $2,000 00 
July 3.—Payment of Ist instalmentof10pr. ct., 200 00 








Tobal. due on average, 20th Mar., ’55, 1,800 00 

To this declaration the plea of non assumpsit only was 
put in. 

The plaintiff in the Court below offered in evidence the 
following subscription paper, signed by the defendant, viz: 

“We the subscribers bind ourselves hereby to take the 
amounts opposite our names in the stock of the branch of 
the Florida and Georgia Plank-Road Company to run from 
some point at or about Tompkins’ Mill to Tallahassee, un- 
der penalty of forfeiture of half the amount so subscribed 
by us if we fail or refuse to pay up our instalments of stock 
as they may be called for.” 

It was admitted in the Court below as appears by the 
bill of exceptions, that James Kirksey the defendant and 
others affixed their signatures to the foregoing. 

It was also admitted by the defendant that he paid to the 
plaintiff two hundred dollars, the first instalment on his 
stock calledin, as set forth in the bill of particulars attach- 
ed té’the declaration. 

It was also admitted that the defendant did at one time 
act a8 a Director of said Company. 

It was also admitted that the Plank-Road mentioned in 
the subscription paper had been finished by the Company. 


Long & Galbraith for appellant. 

Archer § Papy for appellee. 

DuPont, J., delivered the opinion of the Court : 

This was an action of assumpsit brought in the Circuit 
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Court of Leon county, by “The Florida & Georgia Plank- 
Road Company” against the appellant, to recover the 
amount of a balance alledged to be due upon his subscrip- 
tion to the capital stock of said Company. The declara- 
tion contains only the indebitatus count and alledge as 
special demand; but there is no proof in the record to sup- 
port this allegation. It may well be doubted whether, in 
this state of case, the recovery could be sustained, but un- 
derstanding from the counsel who closed the argument for 
the appellant, that it was desirable to obtain an adjudication 
as to the extent of the liability incurred by the appellant 
upon his subscription to the capital stock of this Company, 
we consider the objection to this defect of proof, as having 
been expressly waived, and have examined the case solely 
with reference to the legal liability of the party. 

It may be proper to premise, that the Act incorporating 
this Company seems to have been very losely drawn and 
rather variant from the formula usually adopted in similar 
cases. In this Act the amount of the capital stock is not 
prescribed, nor is there any limitation tothe same. There 
is no designation of the number of shares into which the 
capital stock is to be divided, nor is there any provision 
made for dividing the same, although direct reference is 
made to such shares. No provision is made for the elec- 
tion of Directors, nor is any mode prescribed for the 
administration of the affairs of the Company, other than 
what may be found in the grant of “the usual rights and 
privileges of such corporations.” There is simply a grant 
of authority to construct a Plank-Road upon a designated 
route, and the amount of the capital stock and such other 
limitations and regulations as are usually prescribed in sim- 
ilar charters seem to have been committed to the discre- 
tion of the Company. As unique as are the provisions of 
this Act, we cannot doubt its operative character, and that 
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it confers a franchise which may be rightfully exercised. So 
long as the Company shall limit its operations to the con- 
summation of the object contemplated by the Act of incor- 
poration, we think there can be no doubt of its right to en- 
joy that franchise. 

The terms of the subscription paper which was in evi- 
dence on the trial of the cause, and which it was admitted 
had been daly signed by the defendant, is in the following 
words: “ We the subscribers bind ourselves hereby to take 
“the amounts opposite our names in the stock of the branch 
“of the Florida and Georgia Plank-Road, to run from some 
“ point at or about Tompkins’ Mill to Tallahassee, under a 
“penalty of forfeiture of half the amount so subscribed by 
“us, if we fail or refuse to pay up our instalments of stock 
“as they may be called for.” 

Upon this agreement, two points were made and discuss- 
ed by the counsel for the appellants : 

Ist. That by the terms of the agreement there was no 
express promise to pay and that no action can be maintain- 
ed by the corporation upon an implied promise to pay as- 
sessments, where the charter provides the remedy of a for- 
feiture of the stock. 

2nd. That the word “penalty” contained in the body of 
the agreement is to be construed as a condition whereby the 
defendant was to be permitted at his discretion to aban- 
don his subscription upon the payment of one moiety of the 
amount subscribed. 

In the case of “ Barbee vs. The Jacksonville and Alliga- 
tor Plank-Road Company,” (6 Fla. R. 262.) this Court 
decided that an action might be maintained for the recov- 
ery of assessments where the agreement to subscribe for 
stock contained an express promise to pay, notwithstand- 
ing the Charter provided a further remedy by forfeiture.— 
The point raised in the case now at bar, viz: the right to 
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maintain an action upon implied promise, was expressly 
reserved for future consideration. 

In proceeding to consider the first point above indicated, 
we waive the enquiry whether or not the terms of the agree- 
ment contain an express promise to pay, and proceed at 
once to meet the objection precisely as it is made. 

The Massachusetts decisions citedat the argument, seem 
very fully to sustain the distinction contended for, but they 
are met by adjudications in other States; among them the 
States of North Carolina and - Alabama, in the former of 
which no such distinction is intimated, and in the latter it 
is expressly repudiated. (Vide Tar River Navigation Co. 
vs. Neal, 3 Hawks 520; Beene vs. The Cahawba and Ma- 
rion Railroad Co., 3 Ala. R. 660; Carlile vs. The Cahawba 
and Marion Railroad Co., 4 ib. 70; Selma and Tennessee 
R. R. Co. vs. Tipton, 5 ib. 787.) 

In the case cited from 3 Ala. R., the only evidence ad- 
duced upon the trial to support the assumpsit to pay, was 
the book of subscription, which was as follows: 

“ Cahawba, Dallas County, State of Alabama. 

“A book of subscriptions to the capital stock of the Ca- 
“hawba and Marion Railroad, opened on the 20th day of 
“ March, 1837, by order of the Board of Directors assem- 
“bled in the town of Cahawba on the 13th day of March, 
“1837, under the direction of James Craig, Richard €. 
“ Crocheron, Joseph Babcock and P. Walter Herbert.” 

The names were signed thus: 

“Date. Names. No. of Shares. | Total Stock. 
“March 29. | Jesse Beene, 20 2,000.” 

Goldthwait, J., delivering the opinion of the Court re- 
marks: “The act of subscription thus made, is equivalent 
in every respect to an express contract, and the terms pre- 
scribed in the charter attached to it as effectually as if they 
_ had been written at length.” 
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He again sayit * The ¢ cases cited froth Missin ad- 
mit that a member of a corporation may become bound by 
an express contract to pay assessments, although an agree- 
ment to take shares in an incorporated association will not be 
construed as such a contract. Weare not aware of the 
terms contained in the statutes under which these decisions 
were made, but if similar to that we have just considered, 
we feel constrained to declare the law to be otherwise.— 
The principles we have laid down as governing this case 
are sustained by numerous decisions, and we may remark, 
that none have been found, except those of Massachusetts, 
which held a different rule.” 

To our minds the distinction contended for seems to be 
singularly arbitrary, and is neither deducible from any es- 
tablished principle of law, nor sustained by any sound rea- 
son. C.J. Parsons, for whose character as a jurist we 
entertain the very highest respect, seems to have based the 
existence of this assumed distinction upon the fact that an 
express in contradistinction to an implied promise, always 
imports a legal consideration. He says: “Where this ex- 
press agreement has been made, we have decided that it 
may be enforecd by action, there being a legal consideration 
for the contract.” 6 Mass. R. 42. Now with all proper 
deference, we would respectfully inquire what there is in 
the nature of an implied promise, which negatives the idea 
of a legal consideration? Indeed every implied promise, 
presupposes the existence of a sufficient consideration, for 
it springs only out of a legal liability which never arises 
but upon a legal consideration as ample as is the extent of 
the liability. Not so however with respect toan express 
promise. That may, and not unfrequently is made in the 
absence of an adequate consideration—the promise is per- 
fect in itself, and is incapable of enforcement only upon the 
ground of this absence of consideration. 
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The consideration alluded to by the C. J., in the remark 
above noted, was evidently the correlative right to enjoy 
the franchises granted by the act of incorporation and to par- 
ticipate in the benefits which were expected to arise there- 
from, and we can conceive of no good reason why the 
same right of enjoyment and expectancy of benefit 
might not form the foundation of an implied promise.— 
The distinction insisted upon involves a refinement which 
so far from subserving any beneficial purpose, or promo- 
ting the attainment of justice, is well calculated to jeopard 
the rights growing out of a most extensive and important 
class of contracts. 

As enunciated by this Court in the case before alluded 
to, we repeat that “it is of the highest importance that those 
who thus associate should be held to the observance of the 
most perfect good faith ;” and we may pertinently add that 
the simple act of subscribing to the capital stock creates a 
mutuality of liability which it would be a fraud upon his 
associates for a recusant stockholder, at his discretion, to 
be permitted to escape by the mere abandonment and for- 
feiture of his shares of stock. Ifthe act of subscribing to 
the capital stock is to be viewed as creating no legal liabil- 
ity to pay the amount subscribed and as imposing no pen- 
alty other than this, it would be eminently illusory and 
wholly defeat the undertaking and successful prosecution of 
all enterprises tending to the development of the resources 
of the country and requiring the aid of associated capital. 
For it is worthy of note that in all our southern States, cap- 
ital, so far from seeking investment in enterprises of this 
character, has to be invested wholly by considerations of 
patriotism. In Massachusetts and other northern States 
where the doctrine contended for obtains, there is a super- 
abundance of monied capital which makes it a privilege 
to be permitted to associate for purposes of public enter- 
prises, while with us every contribution to such a purpose 











30 SUPREME COURT. 
_—_—_ ——— Se 
Kirksey vs. The Fla. & Ga. P. R. Co.—Opinion of Court. 











is looked upon as a direct tax upon individual means.— 
This striking difference in the condition of the two sections 
would seem tu demand a difference in the application of the 
law,,especially when it may be done without the violation 
of any fundamental principle, and is moreover sustained by 
precedents of no lesser weight and respectability. 

It will not be pretended that in a contract between natu- 
ral persons, the obligee may not waive the penalty and pro- 
ceed for general damages for breach of the agreement.— 
(Comyn on Con. 473.) There is no good reason why the 
doctrine may not as well apply to an artificial person, (such 
as the plaintiff in this suit,) when by the very terms of the 
charter of incorporation the right to sue is expressly given, 
and there is no restriction as to the enforcement of the pen- 
alty. 

The second point raised at the argument involves an in- 
terpretation of the terms embraced in the articles of 
subscription. For the appellant it was insisted that the 
latter clause of the agreement amounted only to a condi- 
tion, while it was contended on the other side that the 
agreement was to be interpreted according to the legal and 
technical import of the words used, viz: as imposing a pen- 
alty. To support the former position, great stress was laid 
upon the fact that viewed as a penalty, this clause of the 
agreement was variant from the provision contained in the 
section of the charter which contemplated a forfeiture of 
the whole amount of the sum to be subscribed by each 
stockholder. We are unable to appreciate the force of the 
argument in this connection, but are rather disposed to 
view this clause of the agreement as wholly nugatory, or 
at most as only superadding a penalty to the one stipulated 
in the charter; and having been voluntarily assumed by 
the defendant, it does not become him to complain even if it 
were now sought to inforce it, which however is not the ob- 
iect of this suit. Whatever may have been the real under- 
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standing of the parties to this agreement, it certainly can- 
not be expected of us that in the total absence of any evi- 
dence tending to vary the obvious and well understood im- 
port of the terms used, we should proceed to giveit a differ- 
ent interpretation. 

Let the judgment of the Circuit Court be affirmed with 
costs. 


Batrze.t, C. J., delivered the following dissenting opin- 
ion. 

This is a suit instituted by the Plank-Road Company up- 
on a writing in these words: “ We thesubscribers bind our- 
selves hereby to take the amount opposite our names in the 
stock of the branch of the Florida and Georgia Plank-Road 
to run from some point at or about Tompkins’ Mill to Tal- 
lahassee, under a penalty of forfeiture of half the amount 
subscribed by us if we fail or refuse to pay up our instalments 
of stock as they may be called for.” 

The difficulty lies in the construction of the closing sen- 
tence. It iscertainly very obscure and awkwardly express- 
ed, containing technical phrases that obscure and perplex 
rather than aidin its proper understanding. The agree- 
ment is not a simple one to pay money or stock, it is to do 
one or the other under terms, and with a proviso. There 
are words qualifying the agreement which may not 
any more be rejected than new ones may be added. Todo 
either would be to make a new agreement for the parties 
and not construe that made by them, which is the full ex- 
tent of the authority of the Court. If the parties designed 
to subscribe stock or money merely, the close of the agree- 
ment was idle and absurd; there would have been an en- 
gagement in these words: “we agree to take the amount of 
stock opposite our names.” It is true they say this, but 
they say more, that they do it under penalty of forfeiture of 
one half the amount subscribed. 
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It i is this qualification that | gives s color and significance 
to the agreement, and distinguishes it from a simple agree- 
ment. What is the meaning of it? Is it a proviso for the 
Company? This cannot be, since they had all they desired 
in the preceding part of the writing; they desired. to sell 
the stock and this party took a portion of it, and they could 
forfeit the whole for non-payment by the express terms of 
the charter. It must then have been for the defendants 
and the entire proviso shows it to have been designed for 
them. They decline to make an absolute subscription— 
they consent to subscribe with permission to forfeit half the 
amount subscribed in case of their failure or refusal to pay 
the instalments. This is what they bargain for, and it is 
the only construction that gives them anything. Without 
this the words are senseless and without a meaning. To 
give judgment for the entire sum is to reject the words en- 
tirely and construe the instrument as if they had not been 
inserted. It is true the words penalty and forfeiture have 
meanings in law which may not bear out this idea, yet if 
they mean anything here, they mean condition or proviso 
for penalty, and payment for forfeiture. There is a plain 
agreement that the whole is not to be paid if the subscri- 
bers fail or refuse, but that one half the amount is to be 
the forfeit. In this connection I desire to cite some rules of 
construction, throwing light on the subject: 

“A liberal construction should be put upon written in- 
struments, so as to uphold them if possible and carry into 
effect the intention of the parties. In construing a deed, 
every part of it must be made if possible to take effect, and 
every word must be made to operate in some shape or oth- 
er. Jn these later times the Judges have gone further than 
formerly, and have had more consideration for the sub- 
stance, to-wit : the passing of the estate according to the 
intent of the parties, than the shadow, to-wit : the manner 
of passing it.” Broome’s legal max. 238. 
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“In the case of an agreement also the Courts are bound 
so to construe it ut res magis valeat quam pereat so that 
it may be made to operate rather than be inefficient, and 
in order to effect this, the words used shall have a reasona- 
ble intendment and construction. Words of art for instance 
which in the understanding of conveyancers have a pecu- 
liar technical meaning, shall not be scanned with a convey- 
ancer’s acuteness if by so doing one part of the instrument 
is made inconsistent with the other and the whole is incon- 
gruous and unintelligible, but the Court will understand 
the words used in their popular sense and will interpret the 
language of the parties secundum subjectam materiam refer- 
ing particular expressions to the particular subject matter 
of the agreement, so that full and complete force may be 
given to the whole.” Ibid 241. 

“ Covenants are to be construed according to the obvious 
intention of the parties as collected from the whole context 
of the instrument containing them and according to the 
reasonable sense of the words, and in conformity with this 
rule a covenant in large and general terms, has frequently 
been narrowed and restrained where there has appeared 
something to connect it with a restrictive covenant or 
where there are words in the covenant amounting to a 
qualification.” 7 East 241; 8 East89; Broome’s Legal 
Max. 250. 

There are other reasons why I think this plaintiff is not 
entitled to recover. “The subscribers bind themselves to 
take the amounts opposite their names in the stock of the 
Road.” Now there is no amount fixed opposite the name 
of the defenadant in the paper contained in the record, nor 
does it seem to have been under seal, or to have had other 
names attached to it, nor is there proof of any amount of 
stock taken. The declaration alleges a promise to pay 
money “for shares”—nor proof of the number of shares, nor 
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of their value, nor of an amount of money engaged to pay. 
The only approach to anything of the kind is contained in 
an admission of a payment of two hundred dollars, as a first 
instalment. How this is to be added to the witten instru- 
ment, so as to complete it and supply the deficiency in the 
amount of shares and of subscription of a definite sum of 
money and of the value of shares taken so as to form the 
foundation for a judgment of $2000, I am at a loss to deter- 
mine. We are told that an implied engagement will an- 
swer for these corporations and that an express one is not 
necessary. It will be fouud that no court has ventured so 
far as this, in making and giving judgment by implication. 
If there were an engagement to take twenty shares of stock, 
or $2000 in the stock of the Road, the right of recovery even 
then is by no means clear. The charter has no provision 
for raising capital, none fixing the rate and value of the 
shares, nor is there an agreement or deed to ascertain and 
. define either of these, nor is there provision in the charter 
to enforce payment of shares, except by forfeiture. Can an 
incorporated company exist or be brought into life and vi- 
tality without such provisions. Are there shares without 
capital, are there instalments without shares of fixed value? 
Shares are a portion of an ascertained amount of capita] 
—instalments, of shares. Without shares there are no stock- 
holders, for a stockholder is the holder of shares by pur- 
chase from a company. What had such a company to sell 
to make capital but shares. It is supposed that the omis- 
sion of the charter in not having a provision existing in 
every other trading company ever incorporated by our own 
Legislature—by those of the States and of the English 
Parliament, may be supplied by resorting to the rules of 
partnership. If so, let it be established—let an authorty be 
adduced to show it. I find nodoctrine of thekind. A case 
in Alabama is quoted of subscription adjudged to be bind- 
ing by the Courts of that State. There the party subscribed 
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a certain number of shares to a corporation established by 
the Legislature of the State, the amount of capital and 
value ef the shares being expressly fixed by the charter, 
and these facts distinctly stated in the report of the case.— 
They were considered important there and elsewhere, or 
why have they been used and inserted? “a 
’ That the amount of the capital and value and number 
of shares are essential in the charter of a company such as 
this is, I quote the felllowing authorities : 

Lord Eldon in speaking of the subject says, if individu- 
als go to Parliament, and Parliament on being satisfied that 
the railway or canal can be made at an expense, say of 
£100,000, close with their application and forms them into 
@ company, with power to raise money to that amount, that au- 
thority is given them by Parliament in the full confidence 
that the sum which they have asked and obtained power 
to raise will enable them to execute the work. But if a 
case arises in which parties have been enabled by Parlia. 
ment to engage in an undertaking on a representation that 
£100,000 would enable them to complete it, and if they find 
afterwards that £100,000 is not enough for that purpose, 
this Court would { think, find it very difficult to allow them 
‘to proceed with the work till they had obtained further au- 
thority. (1 Myi. and K. 549.) 

“ Where a statute declares that A. B. & C., and such oth- 
er persons as shall hereafter become stockholders of said 
company are hereby constituted a bédy corporate and poli- 
tic, ne corporation exists if there be no stock distributed.” 
Crocker vs. Crain, 21 Wend. 211. 

“A distribution of stock by commissions not sufficient to 
constitute a legal board, is void, and any instrument given 
for the payment of the first instalment of stock subscribed 
for is void for want of consideration.” 21 Wend. 211, 4 
Ala. 70. 

“ Where persons were incorporated with a present capi- 
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tal of $60,000, when in fact the capital paid-in was only 
$37,000, it was held that the creditors of the corporation 
might compel the corporators to increase the capital to 
$60,090 in order to satisfy their demands.” 1 Strob. Eq. 
209. 
“As appears by his certificates of stock, he was the party 
with whom the company contracted. If he wished to 
transfer his stock he could have done so. But by the terms 
and conditions of his certificate of stock which constituted 
his contract with the company, he could have done so by 
making a transfer upon the books, &c.” 2 Barb. 699. 

*, These authorities abundantly show that shares of stock 
are the material and essential part of an incorporated com- 
pany. It is supposed that this defect may be cured by re- 
garding the stockholders as subscribers to a joint concern, 
and it must be admitted that there is a principle which gives 
this an apparent sanction. “If matters arise which are 
not provided for by the statute, resort must be had to the 
general law of partnership.” Woodworth joint stock co., 
88. 

Yet it is held to be “one of the acts inconsistent with the 
character and constitution of a trading corporation to insti- 
tute a suit for a debt against a corporator without being 
specially empowered by their constituting act to do so, 
for such a partnership though incorporated, still retains so 
much of its original character, that without special permis- 
sion.in the act or charter by which they are constituted, 
they could not sue one of their own body for a debt not be- 
ing the penalty of a by-law nor due on penal statute to the 
corporation as the party grieved.” Grant on Corporations 
283. Dendalk R. Co. vs. Topston 19 B. 667. 

The case of Fox vs. Clifton and others, decided by Tin- 
dal, C. J., explains the subjeet of stock companies acting 
without charter. Early in March 1825, certain persons 
met together and resolved to form a company to be cailed 
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the Imperial Distillery Company, and issued a prospectus 
proposing a capital of £600,000—12,000 shares, at £50 
each, A verdict having been obtained, a new trial was 
moved for and the Judge expressed himself as follows; we 
quote a portion only of the opinion, as it is too long to be 
copied at large: “The main and important question is 
whether under the circumstances proved at the trial the de- 
fendants were actually partners in the Imperial Distillery 
Company, for if partners, the general principle which 
governs all partnerships in trade would apply to the present 
ease, that each individual partner constitutes the others his 
agents for the purpose of entering into all contracts for him 
within the scope of the partnership concern, and eonsequent- 
ly that he is liable to the performance of all such contracts 
in the same manner as if entered into personally by himself. 
Again, now this advertisement is the basis of the contract 
between the parties; it is upon the footing of this prospec- 
tus that the defendants had their shares allotted to them» 
and paid their deposits. If they are not partners under 
this agreement, they are not partners under any, for they 
neither exchanged their scrip receipts for certificates of 
shares, nor executed the deed when prepared, nor paid a 
second call when made, nor appeared at any meeting, nor 
interfered with any concerns of the company, nor did any 
act subsequent to the making this contract, nor any act be- 
fore, other than applying for shares and paying the deposit 
of £5 per share, when they learnt from the letter of the 
Secretary, that a certain number of shares was appropri- 
atedto them. The paying of the deposits must undoubted- 
ly be taken to imply an assent to the terms of the adver- 
tisement, that is an assent to become partners in a compa- 
ny raising a capital of £600,000 consisting of 12,000 
shares and to be governed by a deed which should contain 
the clauses and conditions to be agreed on in future, &c.— 
When therefore instead of an allottment of 12,000 shares 
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the atment ‘that were allotted scarcely exceeded 7,500: 
when out of that number no more than 2,300 ever paid the 
first instalment, and only 65 subscribers signed the deed 
we think the subseribers were at liberty to say this was not 
the company upon which we paid our deposit, neither the 
capital nor the number of shares bearing any reasonable 
proportion to the original plan and project. And this more 
especially because by the terms of the advertisement they 
were taught to expect that the utmost risk which they encoun- 
tered, was the loss of all interest and share in the concern up- 
on their refusal to execute the deed which loss they appear to 
have submitted to.” Woodworth joint stock co., 184. Fox 
vs. Clifton 6 Bing. 776. 9 Bing. 120. 

This case meets an objection as to the qualification at- 
tached to the instrument sued on. Woodworth in his book, 
above quoted speaks of the creation of Railway companies 
by act of Parliament and considers it indispensable, and 
that they are never regulated by deeds of settlement. Some 
times, he says, a company has been known to be carried on 
permanently by means of a provisional agreement only.— 
Refering to the forms of these agreements given by the 
author, we find a provision to this effect. Whereas, the 
several persons and parties hereto of the first part and the 
said A, B, C, D, &c., have associated together under the 
name, style or firm of —————, for the purpose of estab- 
lishing (here state the object of the company), and have 
agreed to raise amongst themselves a capital of £———, 
such capital to be divided into shares of —— pounds 
each, &c., and whereas pursuant to the existing regulations 
of the said company, the directors have power upon giving 
notice to call for payment of such parts of the sums sub- 
scribed, &c., page 253. 

Whether the case then be under an act of incorpora- 
tion or ynder a deed of agreement, in all the eases that i 
have been able to find in the books the amount of the capi- 
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tal was fixed, the amount and value of the shares was also 
fixed, and I strongly incline to the opinion that an engage- 
ment of this kind is not valid without it—certainly an obli- 
gation of the kind we have been considering has no opera- 
tion or force unless resting upon a charter or some deed 
having these requsites of capital and amount of shares. 
The shares are a part of the capital assigned to each 
stockholder, and a call or provision for instalments has 
direct reference to an instrument providing for them 
both. 

These questions have not been much discussed with us 
so as to be familiar with the subject. On this account 
I have felt it important not so much in reference to the 
case before us in which it is to be regretted that a dif- 
ficulty of the kind exists as to other cases that may arise 
in which the principles here settled may have an im- 
portant influence and operation. My regret is that I have 
been unable to concur in the opinion and views present- 
ed by my associates. 

I forbear noticing other points of objection to the plead- 
ings and want of proof. In another respect there is a dif- 
ference between us. I did not understand the attorney of 
defendant as waiving questionsof interest to his client. He 
may not have insisted upon points material in the opinion 
of the court. This is different waiver. “When appli- 
ed to the proceedings in an action, waiver may be de- 
fined to the doing something after an irregularity commit- 
ted, and with a knowledge of such irregularity where the 
irregularity might have been corrected before the act was 
done, and itis essential to distinguish a proceeding which 
is merely irregular from one which is completely defec- 
tive and void. In the latter case the proceeding is a nul- 
ity, which cannot be waived by any laches or subsequent 
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proceedings of the opposite party.” 2 Chitty’s Arch. 
pr. 1049. 

The difficulty inthis case is in the substance—in matter 
that may not be waived. Could the attorney by any power 
add $2,000 tothe agreement or 24 shares of stock so as 
to make the agreement complete! We apprehend not, 
and yet without it, | submit with due deference there is 
not the slightest foundation for a legal judgment. 








Samuet B. Love, Appetiant, vs. H. H. Saerrerin & Oo., 
APPELLEES. 


Attorneys and Officers of the Court are prohibited by law from signing 
appeal and other bonds for their clients, on pain of having the proceeding 
dismissed, and of being held in contempt of Court. 


This was a rule against Samuel B. Love, Sheriff of Gads- 
den County, entered on the 5th day of March, 1855, to shew 
cause why the money collected by him on a certain fi. fa. 
wherein Sheffelin & Co., weré plaintiffs, and B. S. Hawley, 
was defendant, should not be paid to said plaintiffs. The 
said Love answered that he had been served with a notice 
from Clinton Thigpin, Administrator &c., of B. S. Hawley, 
that a motion would be made for a rule against him to pay 
over the said moneys in hand to said Thigpin, adminis- 
trator as aforesaid, and also notifying him that the estate 
of said Hawley is insolvent, and the whole of said estate, 
including the money in the hands of said Love, is by law 
required to be distributed pro rata among all the creditors 
of said estate. The said Love also answered, submitting 
his willingness to pay over the money to whomsoever it 
may be adjudged to belong. 
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The said Love afterwards filed his bill of interpleader, 
setting forth more fully the matters aforesaid, to which a 
demurrer was filed, which demurrer was sustained, the 
bill dismissed and the rule to show cause aforesaid made 
absolute. 

The said Love prayed for and obtained an appeal, and 
gave as sureties on his appeal bond, James M. Smith, 
present Sheriff of Gadsden County, and E. C. Love, an At- 
torney-at-Law, practising in Gadsden Circuit Court. 

The appellees moved to dismiss the appeal on the ground 
that by the rules of Court the said J. M. Smith, Sheriff, and 
E. C. Love, attorney at Law, are prohibited from becom- 
ing sureties on the said appeal bond. 


D. P. Holland, for the motion. 
W. G. M. Davis, Contra. 
Bartzet1, C. J., delivered the opinion of the Court. 


A motion is made to dismiss the appeal in this case, on 
the ground that those who have signed their names as se- 
curities to the appeal bond are prohibited by rule of Court 
from occupying this relation to any suitor. It is not con- 
troverted that one of them is an attorney of the Circuit 
Court, and the other the Sheriff of the county of Gadsden. 
The rule of Court is to this effect: ‘“* No attorney or other 
ofticer of the Court shall enter himself or be taken as bail 
in any criminal case, or as security in attachment, appeal 
or writ of error, or other proceeding in Court, on pain of 
being considered in contempt and of having the proceed- 
ing dismissed on account thereof.” Rules of the Circuit 
Court, No. 3. 

It is very clear that the bond is objectionable, for the 


reasons stated, and by the plain terms and spirit of the 
6 





42 SUPREME COURT, 
—— OO eee 
Love vs. Sheffelin.—Opinion of Court. 








rule, and that on that account the case must be dismissed, 
unless, iudeed, as is contended, it is repugnant to and vio- 
lates some provision of the Constitution of the State. It 
has not been designated, nor have we been able to find, an 
article having such effect. The objection rather assumes 
the shape of an allegation that the rule is intended for the 
benefit of these officers, and for their protection, but leaves 
them the option of signing or not, at their pleasure; that 
the denial of the privilege, if not extended in this manner, 
is injurious and unjust to them, as it creates an inferiority 
to other classes of citizens and deprives them of rights and 
capacities possessed by the latter. Plausible as this may 
seem to be, it yet will not, in our opinion, bear the test of 
investigation. Attorneys and Sheriffs are creatures of the 
law for a particular purpose and object connected with the 
high purpose of securing justice and of maintaining the 
rights, liberty and property of the citizen. Strange, in- 
deed, if they may not be regulated, controlled and gov- 
erned as these objects may require. They are restricted, 
in other respects are subject to restraints of various kinds 
to which other citizens are not subjected, as they have 
powers and capacities not possessed by the community at 
large. If they collect money as officers, they may be com- 
pelled to pay it by order of Court, under the penalty of 
fine and imprisonment. For misbehavior and malfeasance 
in office, they may be indicted or dismissed from office. 

The object of all this is to secure good conduct from 
them, to promote the great ends of justice, to prevent in- 
jury and wrong to the citizen. Now, what object is there 
in this rule, and is not the end and purpose of it the same? 
A very slight consideration of it will show. 

A suitor of the Court is entitled to a fair and impartial 
hearing, and to every facility consistent with legal provis- 
ion for the assertion and maintenance of his rights, or their 
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defence and protection ; this especially from the officers 
of the Court. Suppose, however, that they connect them- 
selves with one or other of the parties, by signing a bond 
to maintain his suit and discharge any liability that may 
devolve on them, to pay whatever judgment the Court may 
award, what is then their position, and that of the case? 
Is not this officer pledged by his fortune to the suit, to the 
side to which he has committed himself? Is not his person- 
al influence drawn and forced into the same channel, and 
has not his adversary to encounter all this, either in de. 
fence or as complainant, in the assertion and maintenance 
of his rights? Is not the contest widened and extended 
by such action, and does it not henceforth cease to be be- 
tween the original parties? We do not stop to consider the 
possibility of this influence being wilfully exerted. There 
is no proof or suspicion of the kind in this case. It is suffi- 
cient that such action has the tendency to defeat and ob- 
struct the course of justice, and may be pernicious and in- 
jurious to an extent not easily estimated. 

Such a rule has existed with the sanction of the Legisla- 
ture, and without question from the earliest period of the 
Territory. As early as the year 1654, it was a rule of the 
English Courts that no Attorney shall be bail in any ac- 
tion or suit depending therein—Tidd’s Practice, 270; nor 
is he good bail who has received verbal promise of indem- 
nity by attorneys of defendant. (bid. 292.) 

This rule is not prohibited by the Constitution of the 
State, has its foundation in right and propriety and should 
be strictly observed and enforced. The case will be dis- 
missed with costs. 
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Kipper M. Moore anv J. C. Montrorp, Execurors, &c., 
AppeELiants, vs. James J. Ferxert anp Wire, Joun Mc- 
Coy anp Wire, anp Dante, Hampteton, APPELLEES. 


Where a defendant was both Executor and Guardian of an infant distribu- 
tee of the estate and had been sued at law upon his Guardian bond and 
a recovery obtained against him, upon a bill filed for an account against 
him in his two-fold character, he pleaded that recovery as a full bar to a 
decree: Held, that the bar was good to the extent of the matters put in 
issue and adjusted by the judgment at law. 

The statute which authorizes Executors, Administrators and Guardians to 
put out money at interest (Thompson’s Digest, 207, sec. 9, § 2,) is not re- 
stricted to the money belonging to minors, but embraces in its spirit and 
meaning all money belonging to the estate which may come to their hands 
during the process of administration. 

The provision of the statute requires that loans of this character shall be 
secured by mortgage and is clearly mandatory; and if an Executor disre- 
gard the requirement and make a loan upon personal security, he does so at 
his peril, and, if a loss occur, he is responsible for it. 

In the settlement of an Executor’s account, “commissions,” strictly speak- 
ing, are allowed under our statute only “on money arising from the sale of 
personal property, slaves and lands of the deceased.” The term per cent., 
occurring in the statute, is used only as a measure by which to ascertain 
the amount of compensation for this particular character of service. For 
other services, such as the collection of money not arising from sales 
and for the disbursment of the same, care and attention to and manage- 
ment of the property of the estate, the statute directs the allowance of “a 
fair and just compensation,” and, in determining what would be a fair and 
just compensation, reference ought always to be had to the kind of proper- 
ty in the hands of the Executor as involving more or less trouble and ex- 
pense in the management of the same, the value of the estate and the time 
that it may have necessarily remained under his management. 


The organization of the State government which dispensed with the 
“County Courts” did not abolish the stated terms thereof when sitting as 
Courts of Ordinary, but its powers and duties in this respect being trans- 
ferred to the Judges of Probate, they are required to observe these terms, 
and Executors, Administrators and Guardians are required to make their 
annual settlements at the first term in each and every year, under the 
penalty of a forfeiture of their commissions. DvPont, J., dissenting. 
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Where, in the settlement of an Executor’s account, the annual balance is 
struck, either for or against him, the rate of interest to be charged upon 
said balance is the rate existing by law at the date of the said balance. 


In a bill to open a stated account, the onus probandi is always upon the 
party who seeks to surcharge and falsify; but where an Executor was also 
the Guardian of a minor, his settlements in the Probate Office will not gene- 
rally be viewed as “ accounts stated,” and the onus will be upen him to sus- 
tain the items of the settlement. 


The appellees, Felkel and wife, and John McCoy and 
wife, as complainants in the Court below, filed their bill 
in Leon Circuit Court against the appellants as Executors 
of William Turner, deceased, for the purpose of restating 
and resettling their accounts as such Executors. Daniel 
Hambleton, as administrator of his wife, who was a daugh- 
ter and legatee of said William Turner, filed a bill for the 
same purpose. Elizabeth, the wife of said Felkel, and 
Tabitha, the wife of said McCoy, were also general lega- 
tees of said William Turner. 

William Turner executed his wil! on the 13th day of 
December, 1840, which was admitted to probate on the 
12th day of Jan’y, 1841, and on the same day the said K. 
M. Moore and Jno. C. Montford qualified as executors there- 
of. They entered upon and continued in the administra- 
tion of the estate as executors until the 8th day of January, 
1847, about which time a settlement was made with the 
adult distributees and the said K. M. Moore was appointed 
guardian of the said Elizabeth, wife of said Felkel, and 
Tabitha, wife of said McCoy, who were then infants. Af- 
terwards Felkel and wife instituted a suit in Leon Circuit 
Court against said K. M. Moore, on his guardian bond, and 
recovered a judgment for the sum of $928 05-100, which 
judgment is set up by way of plea as a bar to any decree 
in this case in favor of Felkel and wife. 

The complainants, proceeding to surchage and falsify 
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the returns made by the said executors to the Court of 
Probate, allege in the bill : 

“ First. In the returns of the year 1844, an insolvent list 
of $3,657 00 is allowed, whereas your orators and oratrixes 
are informed and believe, and so charge that several per- 
sons named in said list were solvent at the time, and some 
of whom are still solvent, and that these debts might, with 
due diligence, have been recovered, but having become 
barred by the statute of limitations, they are now irrecovera- 
bly lost by the laches, the want of proper exertion and com- 
mon prudence on the part of the said Kidder M. Moore, 
chief acting executor, as your orators and oratrixes do 
hereby aver and charge. Whereupon this item being a 
falsification in legal parlance, your orators and oratrixes, 
respectfully submit whether the said Kidder M. Moore, 
executor, is not responsible for the debts so lost, and 
and should not be compelled to indemnify the legatees or 
heirs at law, and whether he is not at least bound ¢o excu/- 
pate himself from this charge. 

Second. Commissions are allowed on this same insolvent 
list, on what principles your orators and oratrixes are at 
aloss to perceive, commissions being allowed by the stat- 
ute only on collections and disbursements for an estate, 
and thereupon they except to this item as a surcharge. 

Third. In the returns of the same year, (1844,) there is 
an item of $1695 for sale of town lots, and another of 
$271 20 for interest on the purchase money, in Union 
Bank bills. To these items your orators and oratrixes ex- 
cept as a surcharge. 

An executor may not sell real estate only under author- 
ity of a court of competent jurisdiction, whose order pre- 
scribes the terms of sale. 

In the year 1844, Union Bank bills were 33} per cent. 
discount, as claimed by the said executors’ returns, and 
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your orators and oratrixes contend that such currency 
should not have been received in payment either of prin- 
cipal or interest under any circumstances upon such sales, 
and therefore they submit whether the said executors are 
not liable for the:amount so lost by this depreciation, un- 
less they offer to this court some satisfactory account and 
explanation. 

Fourth. In the same returns Craig and Lockerman’s 
note is included as ¢nsolvent. Your orators and oratrixes 
allege that this note was taken for this amount of money 
loaned ; personal security was taken instead of mortgage, 
as the statute imperatively requires, and they contend that 
the said Kidder M. Moore, executor, or both he and Mont- 
ford, if both acted therein, are liable for this amount, with 
interest, to the legatees or heirs at law, and they submit 
whether said executor or both, should not be held to in- 
demnify the parties interested, and compelled to refund. 

Fifth. Again, in the same returns is an item of $750, 
retained by said executors without interest, which your or- 
ators and oratrixes insist should be charged against them. 

And the said executors should have been charged in 
these returns with $48 00 interest on $610 83 balance 
from last account. | 

Sixth. In the returns of 1847, there is an item of $479, 
for care, superintendence and responsibility about the 
slaves of said estate. 

The statute allowing commissions only for collections 
and disbursements, this claim, as your orators and ora- 
trixes contend, is inadmissable, unless extraordinary pains, 
diligence, care, trouble, and attention were necessary and 
bestowed, but they allege that this was not the case, and 
submit whether, unless all this be shown, this claim ought 
to be allowed. 

Seventh. In the returns of this year, an item of $57.90 
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‘is allowed for the distribution of real estate. The distri- 
bution of the real estate being a proceeding under an or- 
der or decree of a court of competent jurisdiction, upon 
‘application of devises or heirs at law, your orators and ora- 
trixes submit whether an executor is, for such an act, en- 
titled to compensation, and they contend he is not, unless 
he shows what services he rendered, and the necessity 
thereof. 

Eighth. The returns of 1849 contain an item of $264 00 
for depreciation of Union Bank bills 1eceived on Mattox’s 
note due Ist January, 1842, and $68 36 depreciation on 
interest collected on the same, and also, $396 00 deprecia- 
tion on the Union Bank bills collected of Mattox on his 
note due Ist January, 1843, and $63 36 depreciation on 
interest collected on said last mentioned note. 

This is a surcharge, and complainants refer to their ex- 
ception under specification No. 3, for their reason that 
such items should be rejected, and the executors held re- 
sponsible for the amount of such depreciation. 

Ninth. In the returns for 1849, the executor is credited 

‘with $29 41 retained to settle Court charges ; your orators 
and oratrixes submit whether this is a proper credit, unless 
it can be shown that the same has been expended. 

Tenth. In the returns for 1849, the executors are charged 
with simple interest for five years on $225 90, whereas 
your orators and oratrixes aver and charge that they are 
liable for compound interest on the same, and submit 
whether they should not be held accountable therefor, un- 
less some satisfactory reason be offered otherwise. 

Eleventh. In addition to the commissions heretofore ob- 
jected to, your orators and oratrixes complain and aver, 
that said Executors, Moore and Montford, have never at 
any time given notice as the statute requires, of the pre- 
sentation and settlement of their annual accounts, or any 





TERM AT TALLAHASSEE, 1857. 49 


— 








Moore & Montford, Ex’rs., vs. Felkel and Wife, et als,—Statement of Case. 








of them. Your orators and oratrixes therefore contend 
and charge that said executors have forfeated all claim to 
commissions in their various accounts, and submit to this 
honorable Court whether such commissions should not be 
dissallowed.” 

The defendants, in their answer, allege, that they pro- 
ceeded promptly to execute the will of their testator, and 
to administer the said estate, by making sales of a portion 
of the real estate and of the personal property; that at the 
time of these sales the currency in the shape of bank notes 
consisted entirely, in Middle Florida, of the notes of the 
Union Bank, an institution which had acquired the confi- 
dence of the people and especially those in the vicinity of 
the capital ; that, although the Bank had suspended specie 
payments, it held out assurances that it was solvent and 
would soon resume specie payments; that these assurances 
were readily confided in, and up to the time when the de- 
fendants became executors, and for some time after, the 
available moneyed resources of the people of Middle 
Florida were represented by the notes of the said Union 
Bank, which, from necessity, were received and passed 
from hand to hand in business transactions; that there 
was comparatively little money in the country, available 
by way of lawful tender, and that property of all kinds 
which was sold for lawful money about these dates was 
disposed of at the most ruinous sacrifices, and that sales 
for Union Bank money commanded prices so far advanced 
above specie rates as to compensate at least double for the 
depreciation of the notes of said Bank. The defendants, 
therefore, insisted that all their acts touching sales for 
Union Bank notes ought to be sanctioned and ratified. 

The defendants also alleged, that after disposing of all 
the chattel property, and after the sales of part of the real 

7 
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estate, they were in possession of a considerable sum in 
notes of the Union Bank, besides the sum, in like notes, 
which the testator left at his death, which they deemed 
themselves authorized to dispose of in like manner, upon 
like security, as they had disposed of the personal assets ; 
that a public sale of the Bank notes was not necessary, as 
they had a market value and could be as well disposed of 
by private arrangement; that, in March, 1841, they ar- 
ranged with William l’. Craig for the loan to said Craig of 
Union Bank notes to the amount of $1,612 50, said Craig 
giving his note, with Edward Lockerman as security, pay- 
able for a like sum in current money; that at that date the 
said Craig and Lockerman were deemed to be solvent and 
their note for that sum was regarded as good as any note 
usually taken in business transactions, the said Lockerman 
being supposed to be worth fifty thousand dollars, and the 
said Craig, though somewhat in arrears, being deemed sol- 
vent and being in possession of a large estate, which 
yielded a large annual income; that in this transaction 
they exercised their best judgment and acted fairly and 
honestly, and conscientiously, for the best interest of the 
estate, taking the same character of security as they had 
taken at the sales of personal property ; that although the 
loss of that amount in Union Bank notes has been the re- 
sult, yet they could not foresee the subsequent failure of 
Craig and Lockerman, and insist that they ought not, in 
equity, to be held responsible for the amount of this loan. 
And defendants further allege, that the statute in refer- 
ence to the loan of monies of infants by guardians and other 
trustees is not in any wise applicable to the facts of this 
case. 

The defendants also allege a settlement of their accounts 
in the Probate office, in which settlement the Craig and 
Lockerman note was credited after due notice, and in ac- 
cordance with which they paid up in full the distributive 
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and took receipts in full from them with the consent to the 
discharge of defendants as executors ; that Hambleton, be- 
ing dissatisfied with the settlement so far as the allowance 
of the Craig note was concerned, took an appeal, but they 
allege, that upon the record presented on said appeal to 
the Appellate Court, the material facts did not appears 

The defendants also allege, that complainants, Felkel 
and wife, well knowing all the facts, did institute an ac- 
tion at law against defendant Moore, on his guardian bond, 
as guardian of Elizabeth, the wife of said Felkel, to re- 
cover the amount due by said Moore, as the balance due 
upon his guardian account; that afterwards they recovered 
a@ judgment for such balance, which judgment has been 
fully paid and satisfied ; that all the estate received by de- 
fendant Moore, as guardian, consisted of the balance in his 
hands as executor belonging to said Elizabeth, wife of said 
Felkel. The judgment aforesaid is pleaded as a bar to the 
relief prayed for by Felkel and wife. 

Defendants also allege, as to so much of the bill as seeks 
to falsify the credit allowed as commissions on insolvent 
list, that, although they failed to collect said sums, they 
were, nevertheless, put to great trouble, expense and loss 
of time in their efforts to make settlements and in looking 
after the debtors and in directing and superintending suits, 
&c., for all of which the Judge of Probate felt authorized 
to make an allowance, and which allowance ought to be 
sustained. 

On the 7th day of January, 1856, the following order 
was made by the Court below, viz: 

“ This cause having been submitted to the Court, and the 
Court having considered the same, doth order, adjudge 
and decree that the recovery by the complainants, Felkel 
and wife, in a suit against K. M. Moore, one of the execu- 
tors, who was also guardian, upon his bond as guardian, 
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is no bar to a suit in equity against defendants Moore and 
Montford as executors. 

And it is further ordered and adjudged and decreed, 
that this cause be and is hereby referred to Hugh Archer, 
Jr., one of the Masters of this Court, to examine into and 
state the accounts of K. M. Moore and J. C. Montford, or 

ither of them, as executors of the last will, &c., of Wil- 
liam Turner, deceased, and, in stating such account, the 
said Master, among other things, shall pursue the follow- 
ing instructions, viz: 

ist. The executors are to be charged with the amount 
of the Craig and Lockerman note. 

2nd. The Master shall take testimony in reference to the 
insolvent list, and shall charge the executors with the notes 
of those who were proved to have been solvent at the time. 

8rd. Commissions not to be allowed the executors on the 
insolvent list. 

4th. In reference to the item of $750, the Master shall 
charge interest on the same, if he shall be satisfied from 
evidence to be taken that the money was not kept in hand 
by the executors necessarily for the use of the estate. 

5th. In reference to the item of $479, for commissions 
on value of lands and slaves, the Master shall not credit 
the executors therewith. 

6th. The Master shall compound the interest on the item 
of $225 92. 

7th. The item of $29 41 shall not be charged by the 
Master to the executors. 

8th. As to the item of $1,695, arising from sales, &c., 
the Court directs, that as the will authorized the executors 
to sell, and as the subsequent revocation of the will did 
not invalidate the sale, the Master will take proof in re- 
gard to the propriety of selling for Union money; and if 
the Master shall be satisfied that the executors were autho- 
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rized, under the circumstances, to sell for Union money, 
the executors are to be allowed the discount of that date. 

9th. The executors are to be permitted to prove before 
the Master their claim for compensation for trouble in 
managing the estate, exclusive of commissions, and are to 
be allowed by the Master a reasonable sum. 

10th. The Master shall report the number of distributees 
entitled to distribution out of the estate of William Tur- 
ner, deceased, their names and the respective amounts to 
which they may be entitled, the grand-children of said 
William Turner, deceased, taking ‘per capita under the will 
as to the personalty thereby conveyed.” 

Afterwards, the complainant’s ccunsel filed the follow- 
ing exceptions, and asked further instructions as follows, 
viz: 

‘‘ Complainants’ counsel except to the 3rd of the instruc- 
tions given, on the ground that it does not instruct the 
Master to compute interest at the rate of eight per cent. 
per annum on sums chargeable against the executors prior 
to the —— day of , 1845, from the time when such 
sums may have become chargeable up to the date of the Mas- 
ter’s report, but only up. to the former period, to wit: the 
the day of , 1845, when the rate of interest was 
changed by the General Assembly; and the counsel now 
further ask the following instructions : 

1st. That if the said executors shall fail to show to the 
satisfaction of the Master that they rendered their accounts 
annually in the Court of Ordinary, before the Judge of 
Probate and upon due notice, as the law requires, then the 
burthen of proof devolves on said executors in reference to 
all z¢ems in such accounts as are the subject matter of sur- 
charge and falsification in complainant’s bill. 

2nd. That the burthen of proof devolves upon the execu- 
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tors in reference to all matters of surcharge and falsifica- 
tion contained and specified in said bill.” 

And, on the 4th day of April, 1856, the following addi- 
tional order was made by the Court below: 

“This day this cause came on to be heard upon certain 
instructions which the solicitors of the complainants sub- 
mitted to the Court touching the matters referred to the 
Master by a previous order passed in the cause, where- 
upon, on consideration, the Court doth adjudge, order and 
decree as follows: 

1st. That the Master charge the executors with interest 
compounded on the annual balances. 

2nd. That said Master charge the executors with interest 
on the Craig and Lockerman note. 

8rd. That upon all sums chargeable to the executors 
prior to the day of , 1844, when the legal rate 
of interest was allowed by statute, the Master shall charge 
said executors with 8 per cent. per annum interest, and, 
from that period up to the date of his report, with interest 
at the rate of 6 per cent. per annum. 

4th. That said Master, instead of allowing the discount 
upon Union money charged by said executors against the 
estate, shall allow such loss only as they actually sustained 
by receiving such money. So much of the last order as 
conflicts with this is hereby vacated. 

5th. That said Master shall not credit the executors with 
commissions claimed by them in their accounts, which 
they failed to render at the time prescribed by law for 
making their annual settlements, viz: at the first term in 
each year of the late County Court of Leon county and at 
the first term in each year of the Probate Court since its. 
establishment.” 


James T. Archer and... A. Long for the Appellants. 
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D. W. Gwynn, A. L. Woodward and UM. D. Papy for 
Appellees. 


DuPont, J., delivered the following opinion: 


This is a bill in equity, filed in the Circuit Court of Leon 
County, by the appellees, as complainants in that Court, 
against the appellants, and has for its object the opening 
and re-settlement of their accounts as the executors of the 
last will and testament of William Turner, deceased. There 
is also presented for our consideration an original and in- 
dependent bill, filed in the same Court, by Daniel Ham- 
bleton, against the same executors and with the same ob- 
ject, in the character of administrator upon the estate of 
his deceased wife, who was a distributee under the will of 
the testator, and whose interest as such was identical or | 
similar to that claimed by the complainants in the princi- 
pal bill. As the object of the two bills is the same, and 
the position and interests of the complainants identical, 
they might well have joined as complainants, and there 
was no impropriety on the part of the Chancellor in con- 
senting to consider them as one, and rendering one decree 
as applicable to both. 

The appeal comes before us (by virtue of a provision of 
the statute,) upon an interlocutory decree, pronouncing 
upon a plea of former recovery, and ordering a reference 
to the Master for an account, with certain instructions. 

The appellants, in their petition of appeal, claim a re- 
versal of the decree upon the ground that Felkel and wife’s 
recovery on the guardian bond concluded them to have an 
account against them in their character of executors. 

They also appeal from that portion of the decree order- 
ing a reference to the Master, and set forth the following 
grounds, viz: 

1st. ‘“There is error in directing the executors to be 
charged with the amount of Craig’s note.” 
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2d. “‘ The refusal of commissions ought not to be sus- 
tained.” 

The appellees, by way of cross-appeal, except to some 
of the instructions contained in the order of reference, and 
ask that they may be so modified as to direct—I1st. That 
the interest to be charged upon balances against the ex- 
ecutors be estimated at the rate of eight per cent. through- 
out the entire range of the accounts, and not to be affected 
by the reduction of the rate of interest provided for by the 
act of 1844, 2d. That the burthen of proof be devolved 
upon the executors in reference to all matters of surcharge 
and falsification contained and specified in the bill. 

The portion of the decree which is applicable to the first 
exception taken by the appellants, is as follows: ‘“ This 
cause having been submitted t@ the Court, and the Court 
having considered the same, doth order, adjudge and de- 
cree, that the recovery by the complainants, Felkel and 
wife, in a suit against K. M. Moore, one of the executors, 
who was also guardian, upon his bond as guardian, is no 
bar to a suit in equity against defendants, Moore and Mont- 
ford, as executors.” 

For a due appreciation of the objection to this portion 
of the decree, and in order that the conclusion of the ma- 
jority on the point may be comprehended and fully under- 
stood, it is proper to state the facts and circumstances out 
of which the objection grows. The bill and exhibits show 
that the testator, William Turner, executed his will on the 
13th day of December, A. D. 1840; that it was admitted 
to probate on the 12th day of January, A. D. 1841, and on 
the same day Moore and Montford qualified as executors 
thereof; that they entered upon and continued in the ad- 
ministration of the estate as executors until the 8th day of 
January, A. D. 1847, about which time a settlement was 
made with the adult distributees, and the said Moore was 
appointed the guardian of the two complainants, who were 
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then infants, Elizabeth, the wife of Felkel, and Tabitha, 
the wife of McCoy. That subsequently Felkel and wife 
caused a suit to be instituted, in the Circuit Court of Leon 
County, against Moore, on his guardian bond, and recov- 
ered against him as guardian a judgment for $928 05. It 
is that judgment that is set up in the plea of former recov- 
ery, as a bar to a decree in this suit in favor of Felkel and 
wife. 

The conclusion of the majority of the Court on this point 
(the reason for which will be given in a separate opinion) 
is, that the decree will be reversed, and that the investiga- 
tion into the accounts must be so conducted that the mat- 
ters put in issue and adjusted by the judgment shall not 
be again enquired into. 

The position of the majority, as I understand. it, is, that 
the judgment at law is a bar to the extent of the matters 
which were put in issue in the suit in which it was ob- 
tained, and that what those matters were is to be a subject 
of enquiry upon the taking of the account as of matters in 
pais. This view of the case,in my opinion, effectually 
destroys the conclusiveness of the judgment by depriving 
it of the benefit arising from the legal presumption that 
attaches to every judgment at law, viz: that all matters 
which were put in issue by the pleadings must be taken to 
have been passed upon by the judgment. To illustrate 
my meaning, I will observe that Felkel and wife, in their 
bill, complain of Moore, the defendant, in his two-fold 
character of executor and guardian. Moore pleads in bar 
a judgment recovered by them on the guardian bond, and 
the question is, how and to what extent shall it avail him 
in this suit? Evidently it is no bar to the investigation of 
his accounts as executor, but with respect to his accounts 
as guardian, it is, upon well settled principles, perfectly 
conclusive. Suppose this were a second suit in a Court of 
Law upon the guardian bond, could there be any question as 
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to the extent and conclusiveness of the former recovery ? 
And yet I understand the rule to be that “a judgment on 
the merits which will bar any other suit at law will also 
bar a suit in chancery on the same cause of action.” (7 J. 
J. Marsh., 68 and 70.) I know that there are cases in 
which Courts of Equity have not only disregarded the 
plea of a former recovery, but have interfered to set the 
judgment aside; but, to induce a Court thus to act, there 
must be some new equity set up in the bill by distinct al- 
legation, such as fraud, mistake or surprise, which would 
make it against conscience that the defendant should avail 
himself of the bar. Dan’l Ch. Prac., 706; 1 Eq. Dig., 
676; 1 Wash. C. C. R., 320. In this bill there is no such 
allegation with respect to the judgment pleaded. 

To adopt the views of the majority, it seems to me, 
would be attended with peculiar hardship to defendants, 
and subject them to continual harrassmeut. The general 
rule to be deduced from the numerous cases involving a 
discussion of this subject is, that the judgment of a Court 
of competent jurisdiction, obtained in a suit between the 
same parties or their privies, and for the same subject 
matter, being still in force or fully satisfied, concludes the 
rights of the parties thereto. (5 Bac. Abr., tit. Pleas and 
Pleading; 2 Dan’l Ch. Prac., 758; Irwin vs. Knox, 10 
John. R., 374.) 

The very point now under consideration arose and was 
authoritatively ruled in Thornton vs. Campbell, (6 Fla. R., 
546,) a case decided by this Court at its last term. The 
rule there laid down is, “that a second suit shall not be 
allowed when the judgment in the first, whether upon con- 
fession, demurrer or verdict, and still in force, was given 
by a Court of competent jurisdiction and was for the same 
subject matter, for the same object and the case was tried 
upon the merits.” 

Applying the rule to the case under consideration, and 




















ARY 


Ne 


gree HF nsee PIM 


UNIV. OF Mi! 


TERM AT TALLAHASSEE, 1857. 59 
___ ee —— 
Moore & Montford, Ex’rs., vs. Felkel and Wife, et als—Opinion of Csurt. 




















it is very manifest that the defence set up by way of plea 
is a good bar to any decree against Moore for any of his 
acts as guardian of the wife of Felkel; but it is only to 
this extent that it ought to be permitted to avail him. 
His character of executor is entirely distinct from that of 
guardian and his acts in these respective characters im- 
pose liabilities very different in their extent and operation. 
In the former character, he and his co-executor are alone 
liable for any mal-administration of the estate or waste of 
its assets, whereas his acts in the latter character affect 
not only himself but his sureties on his guardian bond. 
The bill in this case alleges, in reference to his character 
and conduct as guardian, no fraud, no mistake, no sur- 
prise, no newly discovered right, and, consequently, the 
plea does not come within the exception. 

Numerous cases were cited in the argument of this point 
by the counsel on both sides, going to show the degree of 
liability incurred by a party exercising the two offices of 
executor and guardian ; but I do not think that they throw 
any light upon the point now immediately under discus- 
sion, to wit: the validity and operative effect of the plea 
as a good and full bar to the decree sought in this suit. 

The result of these views is, that the decree pronounced 
by the Chancellor ought, in my opinion, to be so far modi- 
fied as to exclude from the investigation before the Master 
the accounts of Moore, rendered by him as the guardian 
of Elizabeth Felkel; and, as to his other ward, the Master, 
in taking the account, ought to discriminate between what 
may be found to be due by him as guardian and the 
amount that may be due by him as executor. 

The second point set forth by the appellants as a ground 
of appeal, is an exception, in the following words, to the in- 
struction embraced in the order of reference, viz: ‘There 
is error in directing the executors to be charged with the 
amount of the Craig and Lockerman note.” 
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The instruction referred to by this exception is as fol- 
lows: “‘ The executors are to be charged with the amount 
of the Craig and Lockerman note ;” and, by further order, 
it is directed : “*That the Master charge the executors with 
interest on the Craig and Lockerman note.’ 

A brief history of this transaction is necessary to the 
proper understanding of our views in relation thereto. It 
seems that about the year 1841, the defendant Moore, who 
was the acting exector, found himself in possession of a 
large amount of depreciated bank notes, derived partly 
from sales of property of the estate, and partly from funds 
on hand at the death of the testator; that this species of 
funds constituted almost the entire currency of the coun- 
try, and was used as money, but at a great depreciation, 
for the payment of debts, the purchase of property, &c. 
That Craig, about this period, borrowed from the executor 
a portion of these depreciated notes, agreeing to repay the 
nominal amount borrowed, at the expiration of twelve 
months, in par funds. He gave his promissory note for 
the sum borrowed, with Lockerman as his surety, both of 
them being at the time in good credit, and indeed esteem- 
ed wealthy. They subsequently became insolvent, and 
the loan proved a total loss. In a settlement of the exec- 
utors’ account by the Judge of Probate, this amount was 
allowed as a credit thereon, and this allowance constitutes 
one of the grounds of complaint set forth by the complain- 
ants in their bill. 

For the appellant it was contended that the allowance 
by the Judge of Probate was correct and proper, and that 
the farthest that the instruction ought to have gone should 
have been to direct an enquiry to be had in relation to the 
fairness of the loan, and that in the absence of any proof 
to establish that the executor had designed to make gains 
for himself out of the transaction, the credit should be al- 
lowed to stand. It was further insisted for the appellants, 
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that the statute which authorizes Executors, Administra- 
tors and Guardians to loan out money in their hands— 
(Thomp. Dig., 207, Sec. 9, § 2)—did not apply to this loan ; 
that the words of the statute showed that it was intended 
to apply only to money belonging to “ minors,” and as 
the estate was in process of administration at the daté of 
the loan, it could not be said that any portion of this a- 
mount belonged to a “ minor.” 

Upon the part of the appellees, it was insisted that this 
case was fully within the spcrdt of the statute, and that all 
such loans are required to be made upon such “ mortgage 
security” as should be approved by the Court of Probate; 
. that, the loan having been made upon personal security 
only, the executor, in making it, assumed the risk and could 
not throw the loss upon the estate. 

These conflicting views involve a construction and inter- 
pretation of the act, and we are free to admit that the 
words, strictly construed, present some difficulty in readily 
arriving at a conclusion with respect to their true meaning 
and import. The particular clause of the statute under 
consideration is in these words: ‘‘ Executors, administra- 
tors and guardians may, by leave of the Court, retain in 
their possession the money of any minor, paying for the 
same lawful interest, or shall, under the direction of the 
Court, put out the money of the minor at interest upon 
such mortgage security as said Court shall allow; and it 
such security be taken dona fide and without fraud, and 
shall prove insufficient, it shall be the loss of the minor,” 
&e. 

To admit the position of the appellants’ counsel would 
be to declare the act inoperative so far as it refers to exe- 
cutors and administrators ; for it is no part of the duty of 
an executor or an administrator to loan out the money be- 
longing to minors. The words “executors and adminis- 
trators” were certainly intended to have some meaning in 
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the connection in which they are found, and however true 
it may be that the money in the hand of an executor or ad- 
ministrator cannot properly be said to belong to a minor 
until the debts of the estate have all been paid, yet we think 
that it would be doing violence to the obvious meaning of 
the act to lay the stress upon the word minor which the 
counsel contends for. There can be no doubt but that the 
act was intended to embrace all money belonging to an 
estate being in process of administration. This is evi- 
dently in accordance with the spirit of the statute, and in 
giving it this interpretation, we certainly invade none of 
the well known rules applicable to the construction of 
statutes. The very point now under discussion has already 
received an adjudication by this Court, and, although the 
facts of that case were erroneously brought before the 
Court, yet the question was made upon the true interpre- 
tation of the statute and definitely decided. Vide Moore 
and Montford, ex’ors vs. Hambleton, 4 Florida R., 112. 

The provision of the statute, requiring that loans of this 
character, when made, shall be secured by mortgage, is 
clearly mandatory, and if an executor disregard the re- 
quirement and make a loan of the money of the estate 
upon personal security, he does so at his peril, and we are 
aware of no principle in equity jurisprudence which will 
relieve him from the consequences of his act—a personal 
loss of the loan. 

However harshly this ruling may operate upon this exe- 
cutor, who, for aught that appears, has honestly discharged 
his duties to the estate, it is our province only to declare 
the law, and not to make it. The decree of the Chancel- 
lor tpon this point is, therefore, sustained, with this modi- 
fication, however, that the executor be charged only the 
walue of the funds at the date of the loan. 

The next and last ground of appeal by the appellants is 
from so much of the instructions to the Master as directs 
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the disallowance of commissions on certain items specified. 
The instructions on this point are the following: 

** Commissions not to be allowed the executor on the in- 
solvent list.” ‘In reference to the item of $479, for com- 
missions on value of lands and slaves, the Master shall not 
credit the executor therewith.” (Vzde the instructions 
embraced in the first decree of January 7, 1856, and num- 
bered 3 and 5 respectively.) 

The consideration of this point involves an examination 
of the statute regulating the commissions and compensa- 
tion of these officers. The provision on this subject may 
be found in the first section of the act of 1833, (vide Duval 
Comp., 186,) and is as follows : 

‘‘Executors and administrators shall be allowed all rea- 
sonable charges on account of disbursement for funeral ex- 
penses and in the administration of the estate of the person 
deceased, and shall also be allowed a fair and just compen- 
sation for their services, and also a compensation not ex- 
ceeding six per cent. on money arising from the sale of 
personal property, slaves and lands of the deceased.” 

According to the words of the act, the compensation 
which is allowed by way of a per centage is only “on 
money arising from the'sale of personal property, slaves 
and lands of the deceased.” In this connection, the term 
per cent. is used only as a measure by which to ascertain 
the amount of compensation for this particular service. 
For other services, such as the collection of money not 
arising from sales, and for the disbursement of the same, 
care and attention to and management of the property of 
the estate from year to year, it would seem that a different 
measure by which to ascertain the amount of compensa- 
tion to be allowed was intended to be observed. We are 
sustained in this view by reference to the provision on the 
subject of compensation contained in the act of 1828, (vide 
Duval Comp., 176,) which prescribed a compensation not 
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exceeding six per cent. “‘ on the whole amount of the per- 
sonal estate,” and which it was the design of the act of 
1833 to restrict toa per centage on money arising from 
sales. The Chancellor in his decree has fully provided for 
carrying out this view of the law in the terms of the 9th 
instruction embraced in the first decree. Under that in- 
struction it will be competent for the Master to consider 
the kind of property in the hands of the executors as in- 
volving more or less trouble and expense in the manage- 
ment of the same, the value of the estate and the“time that 
it may have remained under their management, and to 
allow therefor, in the words of the statute, “a fair and just 
compensation.” We, therefore, sustain the instructions 
here referred to and overrule the appeal taken therefrom. 

The fifth instruction embraced in the order for further 
instructions passed on the 4th day of April, 1856, also re- 
fers to the matter of commissions, and is therefore legiti- 
mately embraced within the exception set forth in the pe- 
tition of appeal. The instruction is in these words : 

“That the Master shall not credit the executors with 
the commissions claimed by them in their accounts, which 
they failed to render at the time prescribed by law for 
making their annual settlements, viz: at the first term of 
the late County Court of Leon county, and at the first term 
of each year of the Probate Court since its establishment.” 

The majority of the Court, embracing the Chief Justice 
and the other Associate Justice, sustain this instruction, 
and therefore the exception, so far as it relates to it, is also 
overruled. The views of the majority upon this point will 
be given by them in a separate opinion. The ground 
upon which.they base their conclusion, so far as I compre- 
hend it, is the following: “That the statute prescribes the 
time and requires that the Court of Probate should bold 
stated terms for the settlement of the accounts of executors, 
administrators and guardians.” 1 dissené from this posi- 
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tion, and hold that there is no statute of force requiring 
the Court of Probate to hold stated terms. That I may be 
understood upon this point, it is necessary briefly to trace 
the history of the law as contained in the successive sta- 
tutes passed with reference to this subject. 

By reference to “‘ Duval’s Compilation,” it will be noted, 
that, down to the date of the passage of the act of 1834, 
there was no time prescribed for the settlement of ac- 
counts, but the County Courts, being always open for the 
transaction of business apperta ning to a Court of Ordi- 
nary, the executors and administrators were at liberty to 
present their accounts for settlement at any time during 
the current year. Under this system there arose two evils, 
which were greatly complained of at that time: First, that 
there was no time jfized by law at which a party interested 
might appear to contest the accounts, and, secondly, that 
the “ notice’ provided for by the 36th secticn of the act of 
1828 (being merely by “posting,” which might be imme- 
diately destroyed,) was not of such a character as ought to 
be permitted to bind the parties interested in the settle- 
ments. To remedy these two evils would seem to have 
been the chief aim and design of the act of 1834. At that 
period of our territorial history the then County Court 
held pleas of civil suits for the collection of debts, and the 
law prescribed for them two stated terms in each and 
every year. The Judge of the Court was also invested 
with the powers and functions of the Ordinary. The origi- 
nal act will be found in Duval’s Compilation, page 188, 
section 1, and is in these words: “That the Judges of the 
respective Cownty Courts shall, at the first term thereof in 
each and every year, as soon as they shall have disposed 
of the civil business on the several dockets of the Court, 
cause it to be proclaimed at the door of the Court House 
that the Court will then be open for the settlement of the 
accounts of executors,” &c. 
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In Thomp. Dig., the phraseology of this section is very 
properly changed, and it was made to conform to the state 
of the law as it was supposed to exist under the State or- 
ganization, which wholly dispensed with the old “* County 
Courts,” as tribunals for the collection of debts, and for the 
transaction of business pertaining to the Ordinary, the Leg- 
islature provided for the appointment of an officer to be 
called the Judge of Probate. (Thomp. Dig. 57.) It will 
be seen on reference that the words “ County Courts,” used 
in the original act, give place in the Digest to the words 
“ Oourts of Probate ;” and that the words “ as soon as they 
shall have disposed of the civil business on the several 
dockets of the Court,” are entirely omitted. 

The argument chiefly relied on to sustain the conclusion 
of the majority is, that all the powers and duties of the 
judges of the late County Courts, when acting as the Ordi- 
nary, having been transferred to the present Judges of Pro- 
bate, it followed as a legitimate consequence, that the new 
officer should, as one of his duties to be performed, hold 
stated terms of his Court, at the same time and places pre- 
scribed for the holding of the old County Court. 

I cannot give the wore duty, in the connection in which 
it is used, the application here contended for. With all 
respect for, and deference to the opinion of my associates, 
it seems to me that such an application of the term is un- 
warranted by any rule of construction, and that it fails to 
speak the mind of the Legislature. In this, I think Iam 
sustained by several considerations. 

It must be remembered that stated terms for the old 
County Court, when sitting for the purpose of holding 
pleas, were contemporaneous with the first organization of 
that tribunal, in the early history of our territorial exis- 
tence; and that it was not until the passage of the act of 
1834, that the provision requiring executors to settle their 
accounts at the first term thereof in each and every year, 
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was adopted. The terms were established originally for 
the regulation of these Courts, when sitting as Courts of 
Common Pleas ; and with the abolition of that organiza- 
tion, I cannot resist the conclusion that the terms were al- 
so abolished. 

Again, if it were the intention of the Legislature to retain 
these stated terms for the regulation of the Courts of Pro- 
bate, why should they have deemed it necessary, by ex- 
press legislative enactment, to declare that “the Judge of 
Probate shall hold his Courts at the places now prescribed 
by law for holding the County Courts ?” (Thomp. Dig., 
58, § 6.) Did not the old law prescribe the places where 
the County Courts should be held, as fully as it had the 
times? And ifthe old law were to be considered of force 
in respect to the time, why not also as to the place? and 
where then the necessity of declaring the place? This 
simple fact seems to me to afford conclusive proof as to 
the intention-of the Legislature. 

If further argument were necessary to sustain my posi- 
tion, I might legitimately refer to the universal disregard 
and non-observance, by the Judges of Probate throughout 
the entire State, of the stated terms prescribed in the old 
law—the universal and uninterrupted acquiescence of all 
parties, for a period of more thanten years, in this assumed 
dereliction of duty, by an important class of public officers 
—the fact that while alterations are, from session to session 
of the Legislature, made in the terms of the other courts, 
nota single instance has occurred, since the commencement 
of the State organization, in which an alteration of these 
old terms has been made, or even sought tobe made. But 
‘if the conclusion of the majority be well founded, then the 
singular anomaly exists in all of the new counties which 
have been laid-off and established since the organization 
of the State government, that while they are each provided 
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with a Court of Probate, no time has been prescribed in 
either of them for the holding of its terms. 

Entertaining these views of the law, I cannot yield my 
assent to the instruction embraced in the decree, which, by 
its very terms, pre-supposes the existence of stated terms 
for the session of the Probate Court. 

I esteem it a salutary rule which commends itself to our 
observance, that where a particular construction of a statute 
under which important interesis may have grown up, has 
been acquiesced in for a long series of years, it ought not 
to be disturbed, unless so manifestly erroneous as to admit 
of no doubt upon the subje >t. 

The forfeiture of commissions for failing to make “ an- 
nual” returns, is intended by the statute as a penalty to 
enforce promptness, on the part of executors, administra- 
tors and guardians, and the view which I have taken of the 
statute will in no measure tend to defeat that wise policy. 
The rule might be, that a forfeiture shall accrue only in 
cases where the returns are so delayed that the accounts 
of one year arc permitted to rnn to the time at which the 
returns of the next succeeding year ought to be made.— 
Such a rule is of very sit:ple application, and would effec- 
tually attain the object contemplated by the statute. 

The first point made by the cross-appeal is in reference 
to the third further instruction, and raises the question 
whether the rate of interest directed to be charged upon 
the annual balances shall conform, throughout the entire 
range of the accounts, to the rate established by law at the 
time that «he first balance is to be struck, viz: eight per 
cent., or whether the rate shall be changed after the year 
1844,in which year the rate of interest was reduced to 
six per cent. The instruction referred to adopts the latter 
view, and we think it is correct. (The C. J. dissenting.) 

The next point brought up by the cross-appeal raises the 
question with respect to the onws proband?, in a case of 








TERM AT TALLAHASSEE, 1857. 69 


| annem saan! 
Moore & Montford, Ex’rs., va. Felkel and Wife, et als—Opinion of Court. 


a — —— 
———— 























“‘ surcharge and falsification.” The general doctrine upon 


this subject is well defined in the books, and admits of no 
doubt. The rule is, that “ where a party has liberty to sur- 
charge and falsify, the onws proband: is always on the par- 
ty having theliberty.” (2 Danl. Ch. Prac. 76; 1 Story’s 
Eq. Ju., §525.) This rule however, is strictly applicable to 
accounts stated, which are always conclusive upon the par- 
ties, unless some matter is shown which calls for the inter- 
position of a Court of Equity. The executor’s accounts 
here asked to be re-examined do not stand as accounts sta- 
ted. The executor was also the guardian of the minors, 
and it was therefore impracticable that he could give the 
notice, which, in the matter of a settlement, is the very es- 
sence of conclusiveness. 

The instruction to the Master on this point will beso 
framed as to require him to permit the accounts as settled 
by the Judge of Probate to stand, except as to the severa] 
items enumerated in the bill of complaint as matters to be 
“‘ falsified,” and as to these, the onus will be upon the 
executors, but as to the items of “ surcharge,” the com- 
plainants must assume the burthen of proof. 

Let the cause be remanded, with directions to the Chan- 
cellor to conform his orders and decrees therein to the sev- 
eral rulings of the Court as announced in this opinion.— 
The costs of this appeal to be equally apportioned between 
the parties, plaintiffs and defendants. 


Baurzett, C. J., delivered the following opinion : 


A difference of opinion prevailing upon two points in 
this case, I proceed to deliver the views of the majority as 
to them. Under the Territorial Government, the County 
Courts had jurisdiction of all sums over fifty and under a 
thousand dollars. They transacted the business of the 
county in establishing ferries, roads, &c., and, in addition, 
were charged with the duty of granting letters of adminis- 
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tration, &c., the settlement of accounts of executors, ad- 
ministrators and guardians. They were required to hold 
two terms in each and every year, and in Leon county 
these were directed to be “held on the third Mondays of 
March and September in each and every year.” Duval, 
287. By a special law, enacted in 1834, the Judges of this 
Court were required, at the first term thereof in each and 
every year, as soon as they shall have disposed of the civil 
business on the several dockets of the Court, to cause it to 
be proclaimed at the door of the Court House, that the 
Court will then be open for the settlement of the accounts 
of executors, administrators and guardians, and for the 
transaction of such other business as appertains to a Court 
of Ordinary; and it shall be the duty of the executors, ad- 
ministrators and guardians annually, at the said first day 
of the term, to render a full and correct account of the re- 
ceipts and expenditures of all estates of which they sever- 
ally may have the control, and, if approved, to be entered 
of record, and, on failure, were to forfeit all claims to com- 
missions on the said amount so collected or disbursed. 
Duval, 188. 

When the State Government was organized, the civil 
business of that Court was withdrawn and confided to the 
Circuit Court, and the county business to a Board of Com- 
missioners. To an officer, to be called a Judge of Probate, 
was confided “the duty of taking probate of wills, grant- 
ing letters of administration, attending to the settlement of 
the estates of deceased persons and minors, and to dis- 
charge the duties usually pertaining to Courts of Ordi- 
nary.” Laws 1845, page 14. 

The said law further enacted, “that the said Judge of 
Probate should have all the powers and perform all the 
duties heretofore prescribed by law as the powers and du- 
ties of Judges of the County Courts when acting as Courts 
of Ordinary.” Jdid. This was in pursuance of a clause 
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of the Constitution directing the General Assembly to pro- 
vide for the appointment of such an officer. Art. 5, sec. 9, 
Constitution. 

Whether this law of 1834 is now in force—in other 
words, whether it is the duty of executors, administrators 
and guardians to render their accounts for approval at the 
first term of the Court to the Judge of Probate, on pain of 
forfeiture of their commissions—is the question presented 
for our decision. That this law and that fixing the terms 
of the County Courts have been, in effect, re-enacted and 
made part of the law of the State, does not, we think, ad- 
mit of serious question. The Constitution of the State ex- 
pressly declares, that “all jaws and parts of laws now in 
force shall continue in force until, by operation of their 
provisions or limitations, they shall cease to be in force, or 
until the General Assembly shall alter or repeal the same.” 
See. 1, art. 17, Sched. and Ord. Con. 

Now, what part of either of these laws—that of 1834 or 
that fixing the terms of the County Courts—has been re- 
pealed? As to the county business, and the jurisdiction of 
the Court as to suits, we have seen an obvious repeal by 
transfer to other jurisdictions. Is there repeal in other re- 
spects as to the subject under consideration? So far from 
it, the powers and duties prescribed to the Judge of 
the County Court are specially assigned and confided to 
and those duties required to be performed by the Judge of 
Probate. Had the Judge of the County Court power to 
settle with administrators and others ?—the Judge of Pro- 
bate has the same power. Was it the duty of executors 
and administrators to present their accounts annually to 
the Judge of the County Court for approval at the first 
term ?—it is alike their duty to present them to the Judge 
of Probate. In any other respect than this single one of 
the name of the officer, there is not a word of change, of 
alteration or repeal. For the Court to hold the contrary 














72 SUPREME COURT, 


e= a ——= 


Moore & Montford, Ex’rs., vs. Felkel and Wife, et als—Opinion of Court. 
































would be to declare that the Legislature, by the law con- 
stituting the Judge of Probate, meant to say that he 
should not perform the duties nor have the powers pre- 
scribed by law to the Judge of the County Court, and 
that the provisions of the law of 1834 were annulled and 
repealed. It is said, however, that the fifth section of the 
act of 1845, to organize the Courts of Probate, whilst it 
fixes the place of holding the Courts, omits to state the 
time, and, on this account, the Judge of Probate cannot 
legally perform the duty enjoined upon him in this respect. 
If there were, in fact, an omission of this character, we are 
not prepared to admit this consequence by any means. It 
might well be a question, whether, in such event, the in- 
junction is not to perform the act at the earliest period 
consistent with propriety. But there is no necessity of 
mooting that question here. The very section appealed to 
(the 5th) in support of the objection declares, that “the 
Judge of Probate shall hold his Courts at the places now 
prescribed by law for holding the County Courts.” (Laws 
1845.) A Judge of Probate of Leon county, then, being 
directed by this law to hold Courts, would naturally en- 
quire as to the time and term of holding them. Referring 
to the act organizing his Court, he would see that he had 
the same power given to him and the same duty to per- 
form as the Judge of the County Court. He would see, 
further, that it was a duty as well as the appropriate power 
of the County Court of Leon county to hold terms of his 
Court on the third Mondays of March and September in 
each and every year, and especially at the first term to 
hold a Court for the settlement of administration and 
guardian accounts. Under such circumstances, he could 
not hesitate, we think, to hold it at this time. Certainly 
in doing it, there would be no usurpation of power, no dis- 
obedience to or disregard of the legislative enactment, nor 
would any one be injured or have reason to complain. So 
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far from it, an eminently wise and just provision for the _ 
benefit of creditors, distributees, infants, and all others in- 
terested in the proper administration of estates, would be 
preserved. At all events, the Judge of Probate would be 
relieved from the responsibility of its disregard and repeal. 
If there were doubt on the subject, we should lean to the 
side which preserves and maintains valuable rights and in- 
terests, which saves a statute from repeal by implication, 
and prevents the disorder, confusion and embarrassment 
which might arise from leaving this important subject 
without any restraint, regulation or control—far better, we 
think, than making another law by the Court. 

If the Judges of Probate have made the mistake of not 
holding their Courts, about which we are not by any 
means satisfied, not being in possession of the practice all 
over the State, it is deeply to be regretted, but should not 
influence us to a different consideration of the subject where 
the question is so manifestly clear. 

In matters of this kind, reference should be had for just 
views of the laws, to the statutes themselves in their origi- 
nal shape, as passed by the Legislature. We think, then, 
that the administrator in this case, not having presented 
his accounts agreeably to law, has forfeited his commissions 
on the amount collected or disbursed during such period as 
he may have failed to render his accounts for approval.— 
If, indeed, an executor or administrator, having given the 
notice prescribed by law, had presented his accounts for 
settlement, and there was no Ceurt holden, we by no means 
say that a forfeiture of the commissions would be induced 
by an act which was no default of his ; but it will be time 
to decide this question when it is presented. In the case 
before us there was no evidence of notice of settlement, 
none of presentation at the time prescribed by law, none of 
approval by the Judge of Probate. 

10 
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The case of Felkel and wife presents a case different 
from the other complainants. Defendant Moore, in his an- 
swer, sets up special facts upon which he relies as a bar to 
their complaint, and they are to this effect : “This defend- 
ant says that the complainants Felkel and wife, well know- 
ing all the facts and being fully advised of all the matters 
which constitute their complaint, did institute an action of 
Jaw against this defendant in the Circuit Court of Leon 
county, upon his bond as guardian of the said Elizabeth, to 
recover of this defendant the balance due upon his guar- 
dian account, which had been sta‘ed and adjusted by the 
Probate Judge, and that such proceedings were had there- 
in, that on the day of , the said complainants, 
using the name of the Governor for their use, recovered the 
sum of $ , the penalty of the bond te be discharged by 
the payment of $ , the balance due, according to the 
jadgment of the Probate Judge, by this defendant as guar- 
dian as aforesaid, and that this defendant has since fully 
paid and satisfied the said recovery ; that all the estate re- 
ceived by this defendant as guardian consisted of the bal- 
ance in his hands, as executor as aforesaid, belonging to 
said complainant Elizabeth, which balance in his hands as 
executor, this defendant is advised, became immediately 
upon the giving of his bond as guardian, chargeable there- 
to. And this defendant is further advised, that the said re- 
covery and the payment by defendant is a full satisfaction 
of the demands of said complainants Felkel and wife, 
and a bar to the relief prayed in their said bill, and he 
doth therefore insist upon the benefit of this defence as 
fully and completely in bar of the discovery and relief 
prayed in the bill, as if the said defence were presented by 
plea.” 

There is no difference of opinion as to the conclusiveness 
of the judgment as to the guardian’s account. It is only as 
to the executor’s account that the difficulty occurs. If the 
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account of the guardian were separate and disconnected 
from that of the executor, it would present a simple ques~ 
tion easily answered. The complex position of a party oc- 
cupying two relations, that of administrator and guardian, 
makes confusion. Responsibility is created here through 
the fact that in some instances wkat he has as guardian is 
derived altogether from himself as administrator; so that 
his account as administrator, and the balance against him 
as such, ferms the extent of his liability, and all his liability» 
to his ward. In other cases, there may be liability through 
means derived from other sources independent of or added 
to these. 

In reference te all this, we find the law laid down te this 
effect : “ A. was appointed the guardian of Mrs. W. when 
she was an infant, and the necessary consequence of this 
was, that the amount in his hands te which she was enti- 
tled as distributee of her mother, became se much held in 
trust for her as her guardian.” Schnell vs. Schroder, 1 Bail- 
ey Eq., 338 ; Joyner vs. Cooper, 2 Bailey, 203. 

“If an administrator have in his hands the balance of an 
estate and is afterwards appointed the guardian of infants 
entitled to it, he will be chargeable as guardian. Se, if be- 
fore his appointment he has received a sum ef money be- 
longing to his wards, or if in amy other capacity he be in- 
debted te himself as guardian.” OQ’Neill vs. Herbert, Weed- 
ley Chancery, 32. 

The answer, in substance a plea of defendant, wouldseem 
to have heen predicated upen these authorities, as it alleges 
that “suit was instituted and recovery had upon his guar- 
dian bond to recover the balance due upun his guardian 
account,” &c., which had been stated and adjusted by 
the Judge of Prebate, and “ that all the estate received by him 
as guardian consisted of the balance in his hands as execu- 
tor.” We infer from this, that what was due on the exec- 
utor’s account was put in issue and determined by the judg- 
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ment. If so, to that extent, certainly, the judgment is pri- 
ma facie conclusive. It is difficult, however, from the state 
of the pleadings, to pronounce an authoritative decision on 
the subject. The matter set forth is appropriate to a plea, 
to which a replication would be necessary, according to 
strict chancery practice. Therules of that Court, howev- 
er, abolish the replication and substitute in place of it an 
amendment of the bill, so as to prevent prolixity of plead- 
ing, and thereby raise thetrueissue. Story’s Equity Plead- 
ings, 518, §676, p. 674, §878. 

Here nothing of the kind is done. The allegation re- 
mains unanswered, and the case stands before us in the 
situation of a bill asking relief, to which a judgment re- 
covered is pleaded, without any reply to avoid the bar.— 

That complainant may set up in avoidance matters to 
relieve his case from its effects, is undoubted, but they have 
not been presented, nor can we treat such as existing in 
this case. 

Upon the case made out by pleadings, we are of the 
opinion that the Court below erred in the instruction that 
the judgment was not conclusive as to the executor’s ac- 
count, and the case will be remanded with leave to amend 
the pleadings in this respect, if desired, and to disallow the 
claim for commissions. as here directed. 
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Bensamin Cuarres ano Wirt, et At, ApreLLAnts, vs. Catua- 

rine G. Saeparp et At, APPELLEES. 

It is irregular to decree in part, in favor of a dowress, out of the personal estate 
of her deceased husband, until the accounts of the Executor are made up 
and Commissioners proceed with the whole subject matter before them to 
make division. 

Appeal from a decree of Leon Circuit Court in Chancery. 

The case was argued on its merits by W. G. M. Davis for 
the appellants, and Messrs. Long §- Galbraith for appellees, 
but the Court declined to make a decision upon the ques- 
tions presented, for the reasons and upon the facts set forth 
in the opinion, to which reference is made. 


Pearson, J.: 


John S. Shepard having died in the year 1853, his widow, 
heirs and distributees finding that the Will made by him 
was incomplete and insufficient to accomplish its objects, 
owing to the want of the number of witnesses required by 
our statute, entered into an agreement on the 29th day of 
June, 1853, for the allotment of dower to Mrs. Shepard, for 
the payment of the debts and distribution of the estate. 

A difference having arisen between the parties as to the 
construction of this instrument of agreement, Chaires and 
wife, and Pettes and wife, two of the distributees, filed their 
Bill in Chancery, complaining of its execution and asking 
for an equal share of the estate after disbursments provi- 
ded for by the agreement and payment of the debts, and for 
general relief. 

On the 23d of March, 1855, the parties made another 
agreement setting aside the former one except in its pro- 
visions as to the minor heirs and agreed “that the widow 
should receive her dower and widow’s share in all the real 
and personal estate of her deceased husband, and the rents, 
issue and profits thereof.” It was further agreed that the 
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property and effects of the estate should remain undivided 
and the plantation carried on under the control and man- 
agement of the Executor until the third Monday in Janua- 
ry next, when it should be partitioned, alloted and distribu- 
ted amongst the different persons interested therein. 

On the 10th December, 1855, the Court appointed com- 
missioners to make distribution of the estate, who made 
their assessment, assignment and allotment of the lands 
and slaves, upon which a decree was passed affirming the 
same, and assigning to each party his or her peculiar in- 
terest and share. A part of this decree, and the only part 
excepted to, gave to Mrs. Shepard “one third part of all 
the personal estate of the late John S. Shepard, other than 

that specially decreed, including the proceeds of a draft 
drawn by Frederick R. Cotten, on Smallwood, Anderson & 
Co., for eight thousand six hundred and forty dollars, of 
which Shepard was the owner at the time of his death.— 
And the said Robert Gamble, the Executor, is hereby ordered 
' to pay the same to her Solicitor.” And further, “that she, the 
said widow, not having occupied the dwelling house and pre- 
mises of her late husband since his death, is entitled to all the 
rents received, or to be received for said dwelling house and 
premises up to the date of this decree, and the Executor is 
ordered to pay the same to the said Catharine G. Shepard.” 

The decree upon these two points is complained of, and 
its propriety brought up for the decision of this Court. 

But the decree further declares “that all that portion of 
the said bill of complaint which requires an account of his 
acts and doings to be rendered to this Court by the said 
Robert H. Gamble, Executor as aforesaid, be and the same 
is hereby dismissed without prejudice to the rights of any 
of the parties. It being understood that the said Executor 
is to settle his accounts in the office of the Judge of Pro- 
bates according to law, and according to the terms of this 
decree, so far as those terms affect such settlement.” 
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It appears from the proceedings then, that the entire per- 
sonal estate, except the slaves, has not been the subject 
yet of the action of the commissioners, and remains, there- 
fore, in the Executors hands, undivided, partitioned or dis- 
tributed amongst the several parties in interest. To effect 
this, it is necessary, according to the long established and 
well approved practice of the Court, that the Executor’s ac- 
connts be made up, and the commissioners proceed with 
the whole subject matter before them, to make such allot- 
ment and division of the same, in specic, or otherwise, as 
may be consistent with the rules of law and the principles 
of justice. If the parties, or any of them, are not content 
with the report of the commissioners, it would then be the 
proper time for exception, and the entire matter would come 
before the Court upon such exceptions as may settle the 
whole merits of the case. The two items of account com- 
plained of now, we think, have been irregularly and prema- 
turely brought up, before any account of this portion of the 
personal estate has been taken or any report made thereup- 
on. It is manifest that these two contested items must en- 
ter into the general account, and thereby affect the rights 
of all parties by increasing or diminishing the widow’s 
share, and thereby increasing or diminishing the several 
portions of the distributees. The items now contested, con- 
sist of these two only. Whereas, the accounts when fully 
taken, may, and perhaps will consist of two hundred, every 
one of which being as much subject to controversy as those 
now sought to be made the subject of decision. It is not 
the course of proceeding in this Court to make partition by 
piece-meal. The Courts of Chancery have long been the 
subjects of complaint for the dilatoriness of their proceed- 
ings, and it seems to us the course here proposed would 
make them endless. It is only possible for the Court to 
equalize and adjust the rights of all parties, by adhering to 
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its ancient rules and acting upon the whole subject matter 
of partition at the same time. 

The agreement and decrees of the Court contemplate a 
final disposition of the subject, a full allotment of the dower, 
and a complete distribution. This can, and should be done 
by referring the case to the Master to adjust the relative in- 
terests of the various parties, and allowing such portion to 
each as he may be foundentitled to, after payment of debts 
and expenses. In ordering suchreference, it would be com- 
petent for the Chancellor at his discretion, to give such di- 
rections as might facilitate the adjustment, reserving his 
decree on the merits, tothe final hearing. 

There is alsoa further difficulty in relation to the widow’s 
claim of exclusive right to the rents of the mansion house 
and premises. The bill makes no special complaint on this 
subject, and the decree in relation thereto, is based on the 
assumption that the widow did not occupy the dwelling 
house during the interval which elapsed between the death 
of the husband and the setting off her dower inthe lands 
and slaves. No evidence appears of this in therecord pre- 
sented to us,and though it was doubtless admitted by coun- 
sel below as it has been in this Court, we do not feel satis- 
fied tu decide the question upon the isolated fact of such 
abandonment. The facts and circumstances connected with 
the surrender of the dwelling should be fully presented.— 
The question is a delicate one, and the Court to decide it 
correctly should be put-in possession of everything illustra- 
tive of the rights and equities ofthe parties. Without such 
information, a decision would obviously be imperfect and 
unsatisfactory. Whatever desire we might have to adjudi- 
cate the question, we feel constrained for these reasons not 
to do so under present circumstances, but to reserve this, 
as wellas the question made in relation to the draft of Fred. 
R. Cotten on Smallwood, Anderson & Co., until they shall 
be presented by exceptions to the Master’s report. 
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So much of the decree therefore as relates to the two 
contested items of account, to-wit: the draft of Cotten, 
and the rents of the mansion house, must be set aside, and 
the cause remanded to the Circuit Court with directions to 
refer the subject of the distribution of the personalty other 
than slaves, to a master, with proper instructions to ascer- 
tain the nature, state, and amount of it, and adjust the in- 
terests aud rights of the several parties, and also to report 
in full the evidence which may be taken in relation to the 
two contested items above mentioned, as well as the evi- 
dence in relation to any others that may be contested, with 
a view to a final decree. The costs of this Court to bea 
charge on that portion of the personal estate to be distrib- 
uted. 





Henrietta Siro, IN HER OWN RIGHT AND AS ADMINIS- 
TRATRIX OF Witt1AM Henry Croom, Henrietta Mary 
Croom anp Justina Croom, anp Exizasetu M. Armis- 
TEAD, APPELLANTS, vs. BryAN CrooM, IN HIS OWN RIGHT 
AND As Apm’r. or Harpy B. Croom, pEo’p., AND OTHERS, 
APPELLEES. 


In a question of survivorship, arising out of acommon calamity, the legal pre- 
sumption, founded upon the cireumstances of age, size or physical strength, 
does not obtain in our jurisprudence, either as a doctrine of the common 
law or as an enactment of the legislative authority. It is a doctrine of the 
civil law. 

But, when the calamity, though common to all, consists of a series of succes- 
sive events, separated from each other in point of time and character, and 
each likely to produce death upon the several victims according to the de- 
gree of exposure to it,.in such case the difference of age, sex and physical 
strength becomes a matter of evidence and may be considered. 
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In order to arrive at a conclusion upon a question of fact, the rule of evidence 
does net require that there should be that amount of certainty which will 
exclude the possibility that the fact can be otherwise, but only that it shall 
be of such a degree, induced by appropriate evidence, as will produce moral 
conviction. 

The term “ domicil of succession,” as contra-distinguished from a commercial, 
a political or a forensic domicil, may be defined to be “the actual residence 
of a man within some particular jurisdiction, of such character as shall, in 
accordance with certain well established principles of the public law, give 
direction to the succession to his personal estates.” 

When the domicil of origin is ascertained, it attaches to the person until a 
new domicil is acquired facto et animo. 

The mere intention to acquire a new domicil, unaccompanied by an actual re- 
moval, avails nothing, neither does the fact of removal without the inten- 
tion avail. 

The place where a married man’s family resides is generally to be deemed his 
domicil, but the presumption from this cireumstance may be controlled by 
other circumstances. 

Where a party abandons the domicil of origin in fact and with a present in- 
tention to acquire a new one, if he dies in itinere, and before he has con- 
summated that intention by an actual residence, the domicil of origin im- 
mediately reverts and re-attaches, 

The exercise of the political right of voting within a particular jurisdiction, 
is not conclusive upon the question of a “ domicil of succession.” It is but 
one of the many criteria which may serve to indicate the intention of the 
individual and may be overcome by other circumstances, 

In a question of domicil, oral declarations, especially when conflicting and 
contradictory, are entitled to but little weight as a matter of evidence. 

In a question of domicil, growing out of a divided residence, the entry by an 
individual of his name and place of residence in the register of a hotel is 
entitled to little consideration, especially when the entry made at different 
dates are contradictory. 

The description which a man gives to himself in a legal document is not to be 
entirely discarded. It is an indication of intention, but the weight which 
is to be given to this species of evidence must very much depend upon the 
particular circumstances of each case. 

The 10th clause of the Act regulating descents, approved 17th of November, 
1829, (Thomp. Dig., 189,) is to be interpreted to mean an immediate and not 
a mediate descent from the father. 


Appeal from Leon Circuit Court. 
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This was a bill in chancery, instituted by the appellants 
as complainants below against the appellees. 

Hardy B. Croom and his wife Frances, his daughter 
Henrietta, his son William and his daughter Justina, all 
perished by the wreck of the steamboat Home, 9th Octo- 
ber, 1837. 

Mrs. Frances Croom was the daughter of complainant, 
Henrietta Smith, and the sister of complainant, Elizabeth 
Armistead. 

If any of the children of Hardy B. Croom survived him, 
the estate personal of that child or children, by the statute 
of North Carolina, goes in distribution to the “next of 
kin” of the child, which is the grandmother, Mrs. Smith, 
she being the only person then living standing in that de- 
gree of relationship to the children. To make the statutes 
of North Carolina operative upon the estate, the domicil 
of the child or children must have been in North Carolina. 
The bill therefore alleges that such was the domicil, and 
that the children did survive the father, and the personalty 
is claimed, therefore, for Henrietta Smith as sole distribu- 
tee. Mrs. Armistead, under the laws of Florida, (which 
control the real estate in Florida,) would be entitled 
equally with her mother to a part of the real estate in 
Florida, she being the aunt of the children of Hardy B. 
Croom and the only person standing in that degree of re- 
lationship on the maternal side—hence Mrs. Armistead is 
made complainant also. 

Hardy B. Croom left several brothers and one sister, all 
of whose interests are held by Bryan Croom, one of the 
brothers and defendant to the suit. 

Bryan Croom administered on the estate of Hardy (who 
died intestate,) aud qualiicd as such in Leon county, 
Florida, where Hardy B. Croom had a plantation and ne- 
groes and most of his property. Ife defends against the 
complainants’ allegations and insists that Hardy B. Croom 
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survived his wife and children, and that therefore he and 
his brothers and sisters were entitled to the estate by de- 
scent and distribution from Hardy, the said Hardy having 
no child at his death, or father or mother; that such title 
vests in them whether the domicil were North Carolina or 
Florida. 

He further insists, that even if any child or children of 
Hardy survived him, the domicil of Hardy, and hence of 
the children also, was Florida, and that by the act of 1829, 
the estate, personal as well as real, of an infant intestate 
would pass to defendants as next of kin of Hardy, through 
whom the infant derived the inheritance, and that all the 
children died in infancy. 

At a hearing before Judge King, he dismissed the bill, 
and from this decree the appeal was taken by complain- 
ants. 

Upon the question of the survivorship of the children of 
H. B. Croom, the following testimony was read: 

Dr. John Torrey, a witness tor complainants, states that 
he knew Mr. Croom since 1833 or ’4. Saw him the day he 
embarked. “I considered Mr. Croom a very feeble man, 
who might be carried off at any moment bya slight increase 
of his disease.” ‘On his last visit he was as feeble as I 
ever saw him,” and so likewise “on the morning of his de- 
parture.” ‘‘Ilis constitution was feeble and incapable of 
enduring much hardship.” Mrs. Croom was capable of 
bearing as much exertion as ladies generally, and the chil- 
dren also. 

Dr. Hawkes, another witness for complainants, states that 
‘he knew Mr. Croom first in the winter of 1812, when he 
went to college. Knew Mrs. Croom since she was a small 
girl. Saw Mr. Croom two or three days before he left— 
the state of his health was feeble. Was feeble from 
time he first grew up. Was in college with him, studied 
law together and practiced together—corresponded with 








ee 
Te Pembina, 


TERM AT TALLAHASSEE, 1857. 85 











Smith and Armistead vs. Croom et al.—Statement of Case. 








him when young men—was the feeblest of all my college 
acquaintances, and for years past I thought him consump- 
tive. Don’t think he could have endured a great deal of 
fatigue. The daughter and son seemed to be hale and hear- 
ty, and as to their capacity to endure fatigue, both had a 
better constitution in this respect than the father—during 
the summer before his death, more than once under my 
own observation, very slight exertion was sufficient to ex- 
haust him.” 

Dr. McLean, another witness for complainants, | states 
“ that he knew H. B. Croom at least 3 years before his death 
—knew his family—was consulted by Mr. C. professionally 
during the 3 years—was familiar with the state of his 
health up to almost the last day before he embarked in the 
Home; saw him a few days before he embarked. Gener- 
ally speaking, as a professional man, I considered Mr. 
Croom as laboring under organic disease of the lungs. 
Considered Mr. Croom, when I first became acquainted 
with him, as a man in very delicate health. When I last 
saw him he was in a state of utter prostration and incapa- 
ble of much physical exertion beyond a short walk, arising 
from the disease above already mentioned. On the last 
visit he made to New York, he was decidedly worse, and 
as near as I can recollect, up to the time of his embarka- 


‘tion in the Home. My grounds and reasons for these 


opinions are a critical examination into the symptoms of his 
complaint, which I considered a disease of the lungs from 
the commencement. His remarks about his own health 
were not satisfactory to me; he did not consider his lungs 
organically diseased, not being willing to admit a pulmo- 
nary irritation such as congh, hurried respiration and oe- 


Pia eer She 


easional fever 


at waratoga, where if had daily »} ofessional intercourse 
with him for some weeks. During his other visits to New 
York, Thad occasion to see him at my own house and his. 
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He was in a state of utter prostration when I saw him last, 
which was a few days before he embarked, incapable of 
any physical exertion beyond that of mere locomotion. 

“ As far as I was acquainted with his family, each of them 
possessed more physical power to save themselves from 
impending danger than he had. The children were in the 
possession of full health. I cannot speak particularly as 
to the health of Mrs. Croom, but she appeared to be in or- 
dinary health. The son and daughter of Mr. Croom had 
physical capacity to encounter the difficulties of the ship- 
wreck which people of their age and-health usually have.” 

The witnesses who were passengers on the ** Home,” 
and who knew Mr. Croom, all agree in their testimony 
that he was in feeble health. . 

B. B. Hussey, a bookseller and stationer of Charleston, 
also a witness for complainants, states that he became ac- 
quainted with Mr. Croom and family on the boat; was in- 
troduced and describes the members of his family, inclu- 
ding Mrs. Camak; he says Mr. Croom was feeble and ap- 
peared in bad health ; the storm was for 36 hours and the 
boat struck at night ; about midnight of 9th October. The 
passengers began about sunset at the pumps and baling; 
they were much exhausted’ and they continued till they 
found it dangerous to stay below ; did not see Mr. Croom 
thus engaged, although he might have been; they worked 
jn companies and some of the ladies worked. 

After the boat struck, he saw many passengers he did 
not know. Saw H. B. Croom, with a lady on each arm, 
standing near the main shaft of the engine, in the gang- 
way, with their faces towards the larboard side of the boat 
and their backs to the engine; behind them was the little 
boy whose voice he recognized as the son of Mr. Croom, 
who was crying and calling to his father to save him. 

A dim light was in the gangway by which witness could 





as, 





TERM AT TALLAHASSEE, 1857. 87 

















Smith and Armistead vs. Croom et al.—Statement of Case. 





= 








see, though not very distinctly, (speaks positively as to 
identity of the persons.) When witness saw them the waves 
had stove in the starboard wheelhouse, and also the pan- 
eling that enclosed the engine on the starboard side, and 
the sea had commenced staving away the panels imme- 
diately behind Mr. Croom. Every blow came with tre- 
mendous violence and broke away a part of the frame- 
work. Before witness left this part of the boat, there was 
no protection from the sweep ofthe breakers. As the pan- 
els had broken in first from the bow, the passengers had 
retired gradually as far as they could get towards the stern. 
Here they were hemmed in by fragments of the stern and 
dining cabin. As the stanchions on the starboard side 
yielded, the upper deck began to lean downwards and split 
in pieces. Witness climbed through the seams, and with 
the assistance of, some one below, got his wife through al- 
so. Perhaps one or more might have come up—not cer. 
tain. Witness then drew up Mrs. Schroder, lashed his wife 
and Mrs. Schroder to the brace. Sceing a large parcel of 
the wreck alongside, which he thought would be safer 
when he should be thrown into the sea, he merely stepped 
on to it, when it got an impulse which carried it away 
with witness. After being buffeted about, being some- 


- times off ‘and sometimes under the piece of the wreck, he 


reached the shore. 

Mr. Croom and family were with witness towards 
the stern. Heard the boy calling to his father in words 
like these: “Father, you will save me, won’t you, fa- 
ther?” ‘You can swim ashore with-me, can’t you, fa- 
ther?’ No reply was made. Witness’ impression was 
that he was so absorbed in the scene he did not notice the 
boy. 

There was no boy witness could have mistaken for him. 
Mr. Croom must have been crushed or drowned in the 
passage where he stood. 
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He describes the dress as well as he remembers ; speaks 
of H. B. Croom having a handkerchief to protect his mouth 
and face ; witness says the moon shone occasionally ; no 
rain ; dining cabin first went ; possible but not probable that 
one might have survived some time floating, if one could 
have got outside the breakers, but this was not possible ; 
the boy was not quite so much exposed as the father; wit- 
ness was saved on a piece of the wreck which was part of 
the covering of dining cabin; the piece was as wide as the 
cabin and longer; there were a few persons on the boat 
when witness Jeft; the other two female members of Mr. 
€room’s family witness supposes were lost. 

Andrew Lovegreen, of Charleston, also a witness for 
complainants, states, that he saw great many passengers 
crowding from the dining-room towards the gang-ways be- 
tween the engine and wheel-house ; they must have been 
crushed by the falling of the after or dining cabin; not 
half of the passengers ever got on upper deck; they were 
crushed or washed off and drowned before the upper deck 
fell in; was on gallows frame with 6 others, and was the 
last that left the vessel ; did not know the Crooms, but if 
they were either in the gangways below or in the cabin, they 
must either have been crushed or drowned before witness 
left the boat; the boat went to pieces in 15 minutes; from 
the time he left the boat till he landed was about half an 
hour. Anexpertswimmer might have lived about twenty 
minutes without the aid of some floating substance to su p- 
port him, but the breakers were so furious that he, al- 
though an excellent swimmer, was nearly overcome, al- 
though he had to swim only abont five to ten minutes. 

Mrs. Schroder, also a witness for complainants, says that 
the last time she saw Mr. Croom he was coming out of the 
dining cabin with two ladies on his arm, one of whom was 
Mrs. Croom and the other she judged to be the sister of 
said lady. Running before was their little daughter, about 
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twelve years of age. Afterwards she saw aad, their son,- 
of about fourteen years, clinging on to the tiller-rope next 
toher. One lady, whose name was Miss Henrietta, was: 
about seventeen. Mr. Croom appeared feeble. 

Saw Mr. Croom with the two ladies and little girl: She 
had lost sight of the young lady. 

Great many passengers in the dining room after the boat 
struck; great many were swept off. Heard captain say 
the boat was strongest in the middle between the wheel- 
house and machinery. Most of the passengers were burst- 
ing out of the dining room when the sea broke over the: 
boat. Little boy cried to his father—no answer. Witness: 
believed that at that time he was swept away. Candlein 
dining room and lamp over the door leading to the engine 
room—could distinguish persons. Saw the boy as long as: 
an hour after she saw Mr. C. and rest of the family. No boy 
she could mistake for Master Croom: Witness climbed 
through the opening of the deck on upper-deck, and was: 
saved on piece of the timber. Some persons were on the 
part where the bell is when she left the boat. 

Mr. Bishop, another witness for complainants, states, that 
when the boat struck, saw a dozen ladies and some few 
gentlemen come out of cabin door on deck; they were all 
swept off by the breakers; some might have been swept 
into the cabin on deck or washed down grand stairs intd’ 
lower cabin; saw a number in the sea; Mr. Croom could: 
not have been swept off then; saw him afterwards. Wit- 
ness was stairding inside of the door’of the cabin on deck;: 
was swept to the kitchen door in after part of the boat and- 
half the width of the boat from the cabin door; don’t know 
where most of the passengers then were. Witness found: 
no one in after part but himself; thinks the others were 
swept off into the sea; after this he saw Mr. Croom and 
his son against the kitchen door, where witness saved him- 
self; the boy appealed to the father to save him, and he 
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replied it was impossible to swim; never saw Mr. Croom 
afterwards, and should say, from the circumstances, that 
he was taken off by the sea before the boat went to pieces ; 
before the breaker passed he saw the two, and after it 
passed saw the boy alone, and never saw Mr. Croom after- 
wards; did not see any other of the family after he missed 
Mr. Croom ; was saved on piece of the wreck on which the 
boy was; three-quarters of an hour getting ashore; when 
he left wreck does not believe anybody was on it; the last 
he saw was Master Croom ; saw him drowning; the portion 
of the wreck on which they were had grounded and he, the 
boy, was swept off; the stern went to pieces first, the fore 
part next, the middle last; the gallows frame was the last 
that fell, and the same breaker took off the wheel-house ; the 
next took the portion where witness stood, which was the 
leeward side and a portion near the wheel; the last I saw 
perish was Master Croom; witness and young Croom were 
on the part of the wreck on which they floated before it par- 
ted; when witness left there was nothing but the boilers af- 
ter gallows frame and wheel-house fell; possible, but not 
probable, that H. B. Croom survived the son; Mr. Croom 
was engaged with the passengers in bailing the boat, hand- 
ing round buckets. 

Conrad Quin, of Jersey City, also a witness for com- 
plainants, states that he was by the cabin door as you go 
out; Mr. Croom stood on the lee side near cabin door as 
you go out; his family were in that cabin on deck; heard 
the son ask the father to swim with him; heard no reply ; 
Mr. Croom was standing near cabin door; did not see him 
afterwards ; witness stood about middle of the boat, 7 or § 
feet off, when the boy spoke; Mr. Croom was taken off 
with the sea at the time the breakers were washing away 
the cabin ; witness went to leeward side of boat and got on 
wheel-house; about a dozen were on the fore-castle, the 
Captain among them; most of the passengers were there; 
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did not then see Mr. Croom, nor did he see him after the 
deck cabin wassweptaway. While witness was on the wheel- 
house a young lady came up, who was Miss Croom; she 
came on to wheel-house and held on to same piece of timber 
witness did, and stood there about five minutes, and said she 
would give $5,000 if anybody would help her get ashore; 
she was washed off with wheel-house; knew it was Miss 
Croom; saw her before the storm with her father and 
brother, and the boy said it was his sister; saw no persons 
on the boat when he left; saw no one on it or around it; 
looked to see; saw the daughter after missing Mr. Croom. 

Henry Vanderzee, of Charleston, also a witness for com- 
plainants, states that he was on the upper deck in after 
part of the vessel; did not see Mr. Croom’s family there; 
recollects no boy he could have mistaken for Master 
Croom ; saw none of the family until he got on the float- 
ing piece, where he found the boy he took to be young 
Croom, 11 or 12 years old; there were on this piece Bish- 
op, Cady, Johnson, the boy and witness; Master Croom 
was drowned in attempting to reach the land after the 
piece had grounded; the last part witness saw standing 
was the gallows frame, just before he went overboard; 
some persons were on that; the last of the family witness 
saw was young Croom; in attempting to get ashore he was 
carried out to sea; witness thinks he, witness, was one of 
the very last who got ashore, from the fact he was one of 
the last who went overboard ; in witness’ opinion, a large 
proportion of those who were lost had perished before wit- 
ness got ashore, and thinks so because he was one of the 
last who went overboard and was on a large piece of the 
wreck; witness went overboard with Mrs. Schroder, but 
left that piece; boat went to pieces in a few minutes; 
thinks the wheel-houses had been carried away before he 
left ; thinks he could haveseen a lady on the’wheel-house ; 
knows of nobody except young Croom who was lost after 
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getting on piece of wreck; was about three-quarters of an 
hour getting ashore. 

J.D. Roland, of Columbus, Ga., a witness for defend- 
dants, states that he was a passenger on board the Home. 
Including the crew, there were about one hundred and 
forty persons, of whom about forty were saved. The boat 
struck the ground about the third of a mile from the shore. 
The night of the wreck was moon-light, but it was cloudy. 
There was no bright moon during the night. Could see 
the shore when the boat grounded; boat went to pieces 

soon after she grounded. Witness thinks he was an hour 
and a half reaching the shore. Did not know Mr. Croom 
or any of his family, nor did he see them that he is aware 
of. Hesawno lamp after the boat struck. Portions of 
the wreck and baggage were strewed along the shore for 
two or three miles. Witness and others landed about a 
mile down the coast from the nearest point of the coast to 
the wreck. Saw Mrs. Schroder on the shore the next 
morning—did not know her on the boat. Witness does not 
believe that in her situation she was capable of telling 
with certainty and precision what became of the persons 

on board the Home, how they perished and how others es- 

eaped. Mrs. Schroder might have had better opportuni- 

ties than witness for observing the movements of the 
‘Croom family. 

Thomas S. Singleton, of South Carolina, also a witness 
for defendants, states that he was present when other per- 
sons were conversing with one of the passengers on the 
“ Home,” a bookseller, and making inquiries about Mr. 
Croom and family. The impression left on the mind of wit- 
ness from what he heard the bookseller state, was that Mr. 
‘Croom and family were on boardthe boat. Witness states 
that in 1835 or 1836, Mr. Croom, with witness and others, 
-went in swimming in the Neuse river at a point where it 
is said the river is about a mile wide. They waded into 
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swimming water, and witness believing he was the best 
swimmer in that part of the State, he “‘ calculated he would 
go ahead with the concern,” but found that it was all he 
could do to keep up with H. B. Croom. When witness 
and Mr. Croom got half way across the river, witnessed 
proposed to Mr. Croom to return which they did and over- 
took the rest of the party before they got to walking ground. 

W.S. Blackledge, of North Carolino, also a witness for 
defendants, states that he did not converse with any 
of the passengers of the Home.” After they reached 
Newbern, the hope was entertained that Mr. Croom and 
family had not been on board, as it appeared that none of 
the passengers were acquainted with him and family, and 
this fact was so stated in the paper published in Newbern 
at that time. 

Matthias E. Manly, of North Carolina, also a witness for 
defendants, states that he conversed with some of the pas- 
sengers—remembers a Mr. Green and another, a dealer in 
books and stationery residing in Charleston, whose name 
he could not recall. None of them appeared to know Mr. 
Croom or any member of his family. The latter of the 
two referred to recognized points of identity in the descrip- 
tion given him of Mr. Croom and family, with persons no- 
ticed by him on board the ‘“‘ Home,” and added descriptions 
of his own which led a number of persons to conclude, and 
witness among the number, that Mr. Croom and family 
were passengers on the lost steamer. There was an uncer- 
tainty upon the point, however, throughout the circle of 
Mr. Croom’s friends in Newbern until a list of passengers 
from New York put an end to the suspense. Witness fur- 
ther states that he saw a lady called Mrs. Schroder, but 
remembers no conversation with her or in her presence in 
relation to Mr. Croom and his family. Has no recollec- 
tion of the names of Henry Vanderzee and John Bishop as 
among the survivors he conversed with. 
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Defendants also read in evidence the following state- 
ment of John Bishop to impeach his recollection of the 
facts detailed in his examination by complainants, viz: 

“ArTHENs, September 29, 1838. 

‘“‘T was a passenger on the steamboat ‘ Home,’ when she 
was wrecked on the passage from New York to Charleston 
on the 9th day of October, 1887. I had_observed Mr. 
Croom and his family in the boat a short time after we 
left New York, but had never, as I know of, seen him or 
any member of his family, before. I learned his name 
about three o’clock, P. M., of the day on which the wreck 
took place, from hearing other persons calling him by 
name, and his replies, ete. Mr. Croom seemed to have 
under his charge a lady, who’I also understood was his 
wife, a young lady, a little girl, and little boy about thir- 
teen or fourteen years of age, whom I heard called young 
Croom, and therefore supposed him to be the son of Mr. 
Croom. Mr. Croom, and those persons under his charge, 
occupied, a greater part of the day, a position near the 
door of the dining cabin, he, Mr. Croom, working -occa- 
sionally at the pump. A short time after the boat struck, 
and about ten or twelve minutes before the boat went to 
pieces, I saw Mr. Croom and the aforesaid little boy, mov- 
ing together, and alive, on the main deck, immediately on 
one side of the boat, as if looking over that side of the 
boat. Iwas on the promenade deck, the highest part of 
the boat, nearly directly over them. I heard the boy talk. 
ing to Mr. Croom about swimming, and Mr. Croom reply 
that it was impossible for any one to swim on such a sea 
as that was. At this time I discovered a breaker in sight, 
coming in the direction of the boat. I turned to make fast 
myself, and in a few minutes after the breaker had past, 
I found the little boy with me, holding on. I saw nothing 
more of Mr. Croom after that. He hada good chance to 
keep himself from being carried off by the breakers, as 








TERM AT TALLAHASSEE, 1857. 95 


———~~7~———_——————— EY 
Smith and Armistead vs. Croom et als.—Statement of Case. 











-— 


there were several things for him to hold to, and the break- 
er struck the boat on the opposite side from where he was 
when I last saw him. I know of no one being carried off 
by that breaker. I noticed the place where Mr. Croom 
and the boy was standing, after the breaker had passed; 
it seemed to be much shattered and broken to pieces, but 
I saw no person floating, nor any appearance of that kind. 
At this time the gangways, both lengthwise and crosswise 
the boat, had not been so much injured but that persons 
might pass easily. The boy and myself continued to hold 
on, at the same place, until another breaker had passed, 
at which time that part seemed to be giving way, and I 
moved, he following me to the other side of the boat, and 
a little forward on the same deck, and on the approach of 
another breaker, the boy held on with me to the same 
piece; at this time the part of the promenade deck on 
which we were, separated from the boat. This part of the 
deck was the last to separate ; the fore part, as well as the 
part behind, had a few moments before floated off. The 
part of the deck behind seemed to break up into smaller 
pieces, and to float in all directions. Many of the frag- 
ments of that part of the deck were of sufficient size for 
any person to have floated on them, and to have sustained 
them well; so were a great many other parts of the boat, 
which were floating, likewise, in almost [every direction. 
The part on which I was, also, the boy and some other gen- 
tlemen, floated in the direction of the beach, and came 
within eighty or a hundred yards of the shore, when the 
little boy was swept off the wreck by the return of the 
water! which had just been carried ashore by a heavy wave 
or breaker, and was carried back to sea. I saw him float- 
ing out to sea, seemingly upright, with his face towards 
the part of the wreck from which he had just been car- 
ried, and distinctly heard the water in his throat, as if 
strangling. This is the last Isawofhim. When thenext 
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breaker came I went ashore on it. It was about fifteen 
minutes from the time I saw Mr. Croom and the little boy, 
as aforesaid, on the deck below me, until he was carried 
off the piece of wreck, as I have just stated, and in that 
drowning condition. During that time, it being cloudy, 
a person could not be seen at a distance of thirty feet, ex- 
cept about two minutes, when the moon shone very bright, 
which was a very short time after seeing Mr. Croom and 
the little boy on the side of the boat, as I have stated. I 
saw no person after I saw, as before stated, Mr. Croom and 
the little boy on the side of the boat, until I went ashore, 
except the persons on the part of the wreck on which I 
was saved. JOHN BISHOP.” 
Upon the question of the Domicil of Hardy B. Croom 
and his children, it appears in the pleadings and proofs 
that he was born in the County of Lenoir in North Caroli- 
na, where his father lived up to the time of his death ; that 
he was educated at Chapel Hill; that he studied law in 
Newbern and practiced his profession there, or in that vi- 
cinity, in early life; that he was married about the year 
1821, in Newbern, to Frances Smith, daughter of Nathan 
Smith and of Henrietta Smith, one of the complainants. 
Nathan Smith died within a year or two after this mar- 
riage. In the division of his real estate in Newbern, his 
family residence was allotted to Justina, a minor and sis- 
ter of Mrs. H. B. Croom, but Justina died in infancy 
shortly after, and on a division of her real estate in New- 
bern, three-eighths of the said family residence fell to Mrs. 
Croom, three-eighths to her brother Nat. Smith, and one- 
quarter to Mrs. Armistead, the sister of Mrs. Croom and 
one of the complainants, Henrietta Smith, the widow of 
Nathan Smith, having a claim of dower in the whole. 
Nat. Smith, brother of Mrs. Croom, conveyed in trust for 
the benefit of his sister Mrs. Croom, his three-eighths of 
the family residence, enlarging Mrs. Croom’s interest to 
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three-quarters. In this house in Newbern the family of 

H. B. Croom resided up to the time of his last departure 

from Newbern in the summer of 1837, and in it were found 

after his death the furniture, &c., usually in use by the 
family. 

In 1828 H. B. Croom represented the County of Lenoir 
in the Senate of North Carolina, and he at that time and 
before had a planting interest in Lenoir, 

William Croom, the father of Hardy B. Croom, had estab- 
lished some planting interest in Florida previous to his 
death, which occurred in May, 1829. Bryan Croom, the 
brother of H. B. Croom, had settled in Florida as early as | 
about 1826, and at the time of the death of his father was 
planting in Gadsden County, Florida. Hardy B. Croom 
was left one of the executors of his father’s will. Hecame 
to Florida in the fall of 1830 with the purpose as disclosed 
by his antecedent letters of attending to the business of his 
father’s estate in Florida, and in the hope of establishing 
himself in some way there, to promote his private fortune. 
In a letter dated Rocky Comfort, Nov. 23, 1830, to his 
wife at Newbern, he speaks highly of the country, and 
says that one hand can make as much as two in North Car- 
olina. In aletter dated at Rocky Comfort, 24 March, (sup- 
posed to be 1831,) he says “my mind is now constantly 
looking towards home. How I desire to be there you can 
wellimagine. Where wife, children, friends and home all 

combine their attractions, the influence must be strong in- 
hy deed.” 

May 17th, 1831—He is at Charleston going home; be 
writes to his wife, “My patience is worn thread-bare and 
my anxiety to reach home is intolerable.” 

June 5th, 1831—H. B. Croom is at Newbern and writes 

‘ to his brother Bryan in Florida; he says, “I arrived at 
d home 20th May.” 
13 
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July 11, 1831—He writes again from same place, say- 
ing, “ My wife is willing to go to Florida,” &c. 

Oct. 10th, 1831—He again writes from Newbern to his 
brother; says, “I have determined to start two-thirds of 
my hands.” “ My family will not go out this year,” &¢.— 
“T shall make arrangements for next year.” 

Oct. 27, 1831—Hardy writes from Lenoir to Bryan that 
he has sold his plantation and intends to send out all his 
negroes, &c. 

Dec. 14, 1831—Hardy is in Florida, his negroes having 
arrived before him, and writes from Rocky Comfort to his 
wife at Newbern; he speaks of the employment of his ne- 
groes in Florida, and says, “I have concluded to occupy 
and cultivate in cotton the place my father bought near 
Bryan’s with part of the hands, and employ a part with a 
part of Bryan’s on the river, in making sugar.” 

H. B. Croom effected some arrangement with his brother 
for a joint planting interest and left his slaves in Florida. 
In the Spring he left for New Orleans via Montgomery, 
and returned thence to Newbern by way of Philadelphia 
and Baltimore. His letters from New Orleans of the 27th 
April, 1832 and 13th May, 1832, show that he was engaged 
in looking at the country west and he gives his views of 
Alabama and Louisana and goes so far asto ehtertain a 
proposition for a large purchase of land in Louisiana and 
to submit it to his brother Bryan’s consideration. 

June 4th, 1832—Bryan Croom at Rocky Comfort replies 
to Hardy’s letter about the Louisiana lands by letter ad- 
dressed to Newbern, and says, “Hope you may be well 
and at Home.” “At a loss to write about the speculation 
you speak of in Louisiana, not having seen the lands,” &c. 

Hardy arrives at Newbern and writes his brother on 
the 22d July, 1832. He says among other things, “My 
health continues to improve and Newbern to decline. You 
can’t conceive how the place has altered. Mrs. Smith and 
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all the family would move out if it were not for Mrs. Ar- 
mistead.” 

Aug. Ist, 1832—He writes again from Newbern to his 
brother Bryan. After discussing matters of business he 
says, “I hepe to leave Carolina on my return about the Ist 
October; | expect to carry out my family. 

On the 17th Aug. he writes from Newbern to his brother 
Bryan and says, “Shall carry out my family and you will be 
surprised to learn that Mrs. Smith has resolved to goout with 
us and Henrietta will accompany her mother. Mrs. Smith 
wishes to see the Southern Country and it seems to be her 
wish that all her children should remove there as she wishes 
to leave them in prosperous circumstances. Not one of them 
offers any objection except Mrs. Armistead. If Mrs. S. 
should not be pleased with Florlda, I should wish her to see 
southern Alabama.” 

He then speaks of arrangements for their accommodation 
at Bryan Croom’s house, and says, I shall ship part of my 
furniture and books to Charleston, and thence to Florida. 

Before the close of the letter he says, “ We have altered 
our plans and Mrs. Smith will not go out until next Fall, 
by which time she can settle the business of her son’s es- 
tate and make disposition of some lands. Mr. Smith left 
no valid Will, (this is Nath’l. andnot NathanSmith.) The 
heirs have given allthe property to Mrs. Smith and she 
will divide it at her death. She has already given Wm. 
Henry a present of three negroes.” 

P. S—Aug. 20th—I shall leave Henrietta Mary here 
and only carry the two younger children. 

14th Aug., 1832—Bryan writes Hardy and rejoices at 
his arrival athome. “I would impress you seriously with 
thinking of moving to Florida.” 

On the 6th October, 1832, Hardy is yet in Newbern, de- 
tained by sickness. He says, “1 am very desirous to be 
with you and am resolved to remain 12 or 18 months at 
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Renets Next May I I think of looking a at seheon ont per- 
haps you will accompany me.’ 

Jan. 20, 188383—Mrs. Smith writes H. B. Croom at Rocky 
Ccmfort and expresses pleasure to learn he had arrived 
safe at home—meaning Florida—with improvement of 
health to him and Wm. H. “I still continue in the same 
mind to go out with you next Fall. We spent a pleasant 
evening at your house last night.” 

Jan. 11, 1833—Mrs. Croom writes Hardy B. Croom: “Ma- 
ma told me to tell you she was preparing with all haste to 
emigrate with us; I have not heard sister say what she in- 
tends todo. It seems though almost a pity to leave our 
State just as times are getting better—our wharvesare be- 
ginning to present a much livelier appearance than they 
have in many years past. Tel] them (Bryan and his wife) 
I shall be glad if we can be near neighbors when we all get 
out there.” 

Feb. 26, 18833—Mrs. Armistead writes from Newbern to 
Hardy in Florida an affectionate letter and delivers mes- 
sages from old Mrs. Smith that he must “come in” as soon 
as he can. 

On the 20th June, 1833, after his return to Newbern in 
the Spring he writes his brother Bryan—* Things are insuf- 
ferably dull here and with nothing todo. I already desire 
to be on the road back to Florida, and were it not for the 
heat of the weather it would not be long before I would be 
so. I believe that things get constantly worse here ; town 
property is worth almost nothing. Mrs. Smith is gone to 
the North and it is uncertain when she will be back—pro- 
bably not before September. I begin to find that all her 
promises to me are moonshine, which is the worse because 
they were made for a valuable consideration. Be that as 
it may, | leave here in October next, never to return ; those 
who stay behind will not see me again unless they come to 
Florida—I have been trifled with long enough.” 
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“T have not yet been to Lenoir; I shall go up in a week 
or two and make arrangements for carrying out the few ne- 
groes | have there,” &c. 

“I do not know whether I will carry her (Henrietta Ma- 
ry) out now or leave her for the advantages of education.” 

Again, 2nd Sept., 1833, he writes his brother in reference 
to their busines in Florida—speaks of sending out from Le- 
noir the rest of his negroes. He says also, “I think it very 
probable that Mrs. Smith will not return from the North be- 
fore my departure for Florida. I have no idea now that 
she intends moving or ever did.” 

9th Oct., 1833, he writes again from Newbern to his bro- 
ther. He says, “I have engaged a young inan to travel 
“with my negroes ;” and in a P.S., “ Wm. Henry will ac- 
“ company me, and perhaps Henrietta Mary, who is so anx- 
‘ious to go that I know not how to refuse her.” 

Hardy B. Croom proceeds to Florida with Wm. H. and 
on the 9th Feb., 1834, Mrs. Croom at Newbern writes to 
Hardy at Recky Comfort, his brother Bryan’s residence. 

She makes warm expressions of her affection and inter- 
est in the health of her husband and son; says Mr. Bayard 
recommends himto see Alabama and recommends Mobile 
as a place suitable for Hardy Croom. She continues—* Sup- 
pose, before you settle permanently, you give yourself suf- 
ficient time to judge.” 

“You did not mention in what part of Florida you have 
settled, and recollect you were to write to Ma a description 
of your plans, for she would not feel advisable in doing any- 
thing of the kind without understanding the step she would 
take.” . 

“Ma desired me to mention that the winter has been 
very trying with us, but that she is getting along as fast as 
she can with her business—that she is determined on leav- 
ing North Carolina.” 

She writes againon the 24th March, 1834, in a post-script 
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to a letter of Henrietta Mary to her father. She says, “Tell 
me in your next what your designs are for next year and 
what I shall do until your return, as I have been keeping 
house ever since you left and you can imagine the rest.— 
Newbern is very dull, and I have little more to tell you than 
I mentioned in my last, that we all continue in the same 
mind and are getting ready as fast as we can,” &c. 

She writes again on the 15th April, 1834, in which she 
says, “ Ma is looking for her letter from you describing your 
purchase in the land, and taking an enthusiastic interest in 
us,” &c. 

- March 21, 1834—Hardy writes from Lake Lafayette to 
his wife expressing the thought that she would be pleased 
with his plantation. He says, “You may expect me at 
home by 20th April.” 

Sept. 24th, 1834—H. B. Croom had returned to Newbern 
and under that date writes a kind letter to Mrs. Smith at 
New York which contains nothing definite as to his or her 
movements. He says, “I arrived at home,” referring to 
Newbern. “William says you must come home.” 

On May 1, 1835, Hardy is at Macon with his brother Bry- 
an who is sick. Hardy writes his wife to Newbern, saying 
he will take the Stage and not continue on in his brother’s 
carriage, so as to “ expedite my arrival at home.” 

July 29th—Hardy is in New York and writes his wife to 
Newbern saying, “I am now ready to go home.” 

Aug 16, 1835—Hardy at New York writes Judge Balt- 
zell at Tallahassee to rent or buy his house in Tallahassee 
for the next season. He fails to obtain Judge Baltzell’s 
house. 

Oct. 6, 1835—Hardy at Newbern writes to Dr. John Tor- 
ry at New York, in which he speaks of forwarding a small 
collection of plants. He says, “This collection contains 
but a small variety. It is however, such as my time and 
oportunities since my return home, have enabled me to 
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make.” Speaks of setting off for Florida ina few days 
and of visiting Alabama during the winter. In a P. 8. da- 
ted Oct. 9th, he says, “ Day after to-morrow I propose star- 
ting on my annual peregrination to the South. These jour- 
neys though long, are a good deal enjoyed; how much 
more would they be if I had the company of one like your- 
self who should be ‘my guide, philosepher and friend,’ at 
least in Botany.” 

4th Nov., 1835—Mrs. H. B. Croom writes to Hardy at 
Tallahassee—dates from Newbern and speaks of her pleas- 
ant anticipations in enjoying rambles in the wilds of Flori- 
da, and wishes they could transport their comfortable house 
in Newbern “where we are to settle.” 

On the 8th of the same month Hardy writes to his wife 
dating his letter at Tallahassee. He says of Florida—* It 
is a good country for planting and merchandize, but I can- 
not say it is a desirable country to live in; I have pretty 
well concluded not to settle here, but to make all the mon- 
ey Ican and lay out none for building.” 

“They” (Mrs. Smith and Mrs: Armistead) “had best re- 
main there,” (Newbern.) 

“ Augusta is a fine place and there or at Charleston | 
would like to live if we could all agree on it.” 

_ “Great pity to sacrifice all the good property they and 
we have in North Carolina. 

Dec. 29, 1835—Mrs. Croom at Newbern writes Hardy at 
Tallahassee and advises him that her sister Henrietta is 
about to marry Mr. Carroll, a merchant of New York.— 
suggests that Mr. Croom shall ship his cotton to his house ; 
says she would like to have a good house in Florida but 
dreads the expense as it would be better in negroes; says. 
her sister(Mrs. Armistead) has an idea, if her negroes don’t 
hire well, to send some out by William Croom to Florida ; 
says Henrietta thinks that they (“we”) may take a house 
together in New York and Hardy (“you”) and Mr. Carrol 
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may assist each other in business; she says—* They all 
talk of moving there and if that should be the case it would 
be better to defer building in Florida this next year until 
we see what better or more to do;” sends her love to the 
negroes and to “tell them to have all things ready against 
I come out there.” 

Jan. 12, 1836—Hardy at Tallahassee to his wife, after 
encouraging accounts of his crop, he says—*I have some 
hopes, though they are not strong, that Mrs. A. and perhaps 
some of the others will send out their negroes. 

I have some wish to take a look at Mobile before I return 
to Newbern, but Il am desirous of returning home earlier 
than I did last Spring if itbe practicable. * * Mr. Geo. 
Whitfield is here with a considerable part of his negroes ; 
he likes the country very much.” 

Jan. 26, 1836—Mrs. Armstead, Newbern, to H. B. Croom, 
Florida: Had I known that you wanted the negroes your- 
self, at all risks they should have been sent. Thanks him 
for his offers to attend to her interests in Florida; writes 
about the marriage of Mr. Carroll ; post-script from Mrs. 
Carroll. 

Jan. 30, 1836—Hardy at Rocky Comfort to his wife; ac- 
knowledges receipt of her letter of 29th Dec.: “On reflec- 
tion I have concluded that New York is to cold and too far 
from our business, and I now think that we will settle in 
Charleston where the winters will not be toocold for me 
nor the distance from Florida too great. The society of 
Charleston is equal to any in the United States. Bryan is 
willing to go there also, and perhaps Dr. Bellamy and oth- 
ers of our old friends may follow; I shall therefore only 
build a temporary house in Florida to give us shelter when 
we visit the plantation during winter. Should we go to 
Charleston next Fall we can take our children home and 
educate them under our own eyes, which will be a great 
comfort. 
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P.S.—* * [am not quite decided between Charleston, 
Columbia and Augusta, but think that the first will have 
preference. Columbia has acollege to recommend it and 
so has Charleston. 

July 8, 1836—Bryan at Rocky Comfort to Hardy at New 
York: It (“ our stay in Fla.”) will have the good or bad ef- 
fect of hastening my change of residence ; I feel convinced 
now that I cannot be satisfied with a summer life in Flori- 
da. The determination to alter my residence is the only 
thing that cheers menow;; I still think of Augusiaand shall 
be glad if you continue of the same mind; you nor your 
family can never be satisfied here. I propose to meet you 
in Augusta about October next and make some arrange- 
ments preparatory to moving there next Spring; we may 
buy if we find houses to please us, or reat for the present 
and build to suit ourselves. You must get a drawing of 
those buildings at New Haven that you admired so much 
or some other buildings that please your fancy. Augusta 
offers ample advantages to your children at present and 
will be an agreeable home for them hereafter. Think se- 
riously of this for I must go some where and should like 
for us not tobe separated. We have been a good deal har- 
~ rassed by Indian alarms but have never regarded them and 
shall not.” 

July 28, 18836—Hardy, New York, to Bryan, Florida: I 
arrived in New York with Fanny and Justina; Mr. and Mrs. 
Carroll have just gone to keeping house; we will stay with 
them after a day or two. I am desirous of renting the Car- 
ruthers place, near Tallahassee, both land and house, but 
particularly the house, which I should like to have the 
use of when | reach Florida ; I wish you would take means 
to secure it for me if it can be had. 

Aug. 15, 1836—Bryan, Rocky Comfort, to Hardy, New 
York : I am pleased to hear of the good health of your chil- 
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dren; would it not be prudent for them to spend the next 
winter South—Augusta or Charleston? I have had a sad 
time of it this summer; Iam perfectly worn down with 
ennui and disgust, (perhaps you would say worn up); a 
plague on sighing and grief; it puffsa man up like a blad- 
der. You did not seem to sympathize with me enough— 
the object nearest my heart is to live hence in some decent 
place and have your family near us and others of your 
friends who would like. You have never spent a summer 
here and can form no idea of the poverty of the country.— 
There is not one barrel of good Flour in the whole of Mid- 
dle Florida ; I have sent to Quincy, Mount Vernon, Talla- 
hassee and St. Marks, and have returned without any ; five 
hundred barrels sour Flour in Tallahassee—not a Bacon 
har, no fruit, not a bottle of lime juice ; we are living now 
upon black bread and stinking shoulders and wire-grass 
beef, and if you had the wealth of Cresus, why you could 
look at it. Besides a man rusts here as well as rots, and if 
you make up your mind to raise a family of Casper Hau- 
sers, you may turn it to advantage in the city of New York 
at some future day. Iam full of spleen you see, but it is 
because I am dwelling on the prospect and reality ; place 
your family here and you have the picture before you—we 
are all apples. 

My mind is firm and I have been deliberate ; I have men- 
tioned Augusta—some other place of equal advantages 
would suit me as well. 

Sept. 29, 1836—Bryan, Rocky Comfort, to Ifardy, New- 
bern: I received your letter of the 11th yesterday and re- 
ply now that my letter may meet you at Newbern. I shall 
leave here for Augusta in about a week; * * will wait 
for you and shali be in no hurry to return to Florida—we 
are keen to be off; I shall go there perfectly unbiased be- 
tween Augusta and Charleston. 
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Hardy B. Croom to Bryan at Augusta: 
Newsern, Oct. 13, 1836. 

We have been here little more than a week since our 
return from New York, and have been busily engaged in 
making preparations for our journey south, for I have con- 
cluded to carry my family out and to ship my furniture to 
Charleston as there is a vessel now in port for that place. 
I have bought horses and pedlars’ wagons to carry our ser- 
vants out and I had a prospect of getting off in the course 
of a week, but Mrs. Smith arrived last night from New 
York and makes so unfavorable a report of William’s situa- 
tion at school that I have concluded to go immediately and 
bring him home. The trip to New York and back will oc- 
cupy me about 10 days, but will delay my departure hence 
only four or five days. I hope, still I fear, that you will 
hardly have patience to wait our arrival at Augusta, and 
in that event I wish you and Eveline to go down to Charles- 
ton and examine for yourselves. Ascertain (if you like the 
place) the practicability of renting good dwelling houses» 
the prices, &c. If you like Charleston, I give you carte 
blanche to act for me in engaging a house, &c. I shall re- 
gret if 1 cannot be with you in Charleston. 

Hardy B. Croom to J. B. Carroll, New York: 

Newsern, Oct. 18, 1836. 

It is probable that Mrs. Croom and Mrs. Camack will 
not go further than Augusta, and will spend the winter ei- 
ther there or in Charleston, at one of which places my bro- 
ther Bryan and myself intend to settle—he will meet me at 
Augusta on my way out. The children therefore, can be 
sent to school at one of those places. I will makea visit to 
my plantation and return as soon as I can to my family.— 
My brother and family will probably join us, and before the 
next spring we will be settled I hope in one of these places. 
{ prefer Charleston myself and shall use my influence with 
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my brother in its favor; this being the case I will make an 
alteration inthe disposition of the things we left at your house. 
You may send them allto Charleston. You need not hurry 
in the matter as any time in the course of a month will an- 
swer; consign them to Messrs. J. & C. Lawton, Charleston. 

The rest of the letter relates to the purchase of a ne- 
gro from Hollister, and directs his coach to be shipped to 
Charleston ; speaks also of sending there from Newbern a 
negro woman and children. 

, Newsern, Oct. 17, 1836. 
Hardy B. Croom to Dr. John Torry, New York: 

We arrived here safely nearly two weeks ago and have 
since been much engaged in making preparations for my 
departure South. I am about to break up my establish- 
ment here and to transfer my family further South. I do 
not propose to settle them in Florida, but probably in 
Charleston where I can more conveniently visit my planta- 
tion in winter, and where I shall enjoy a more cultivated 
society and greater literary means than I can elsewhere find 
at the South. If I should find the climate oppressive during 
summer, I can easily transfer myself and family to the 
North for two or three months in each year or two; here 
too I can have my children with me and the means of edu. 
cating them at home, which you will allow is nosmall con- 
sideration. I am now really unhappy on account of their 
absence from us. 

Aveusta, Nov. 18, 1836. 
Hardy B. Croom to his wife in Newbern: 

I came to this place thinking to meet brother Bryan here, 
but am disappointed. I findhere a letter from him stating 
that he thought it imprudent to go to Charleston at this 
present an account of the Cholera, and proposing to post- 
pone our visit there until the latter part of January. I will 
therefore proceed on to Florida. 

Bryan and myself will go to Charleston in December or 
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January and I think will take houses there. I can then go 
on to Newbern and bring you onto Charleston. Cousin 
George was detained for five days, but got a seat at last 
and overtook me before I reached this place; I have invited 
him to take a seat with me and he will do so. 


Newsern, Nov. 24, 1836. 

Mrs. Croom to her husband, Hardy B. Croom, Tallahassee : 

Although I am as anxious as yourself to be united, yet it 
appears to me that too hasty an introduction into a diseased 
air might be prejudicial. I only mention it that you may 
consider the consequences that might attend moving to 
Charleston this winter, or to where the Cholera has so long 
prevailed, as it is an affection I think much to be dreaded. 
Waive that objection and I’ve ever been anxious to try a 
different air, and I don’t know a place I would be more wil- 
ling to move to this winter than Charleston, and it cannot 
be too soon. 





New York, December 8, 1836. 

Mrs. Armistead to Hardy B. Croom, Tallahassee : 

“You will be surprised to receive a letter dated New 
York from me.” 

(Expects to go to Carolina in a few days, &c.) 

“ Ma received a kind satisfactory letter from you dated 
a few days previous to your leaving for the South ; she will 
answer it soon. I have delayed replying to my part of the 
letter, from the wish of first getting home to see how things 
were there and to receive the letter you promised to write 
to me on your arrival] in Florida, respecting the Indians. 

(Speaks of her looking about for a house—great pres- 
sure for money—dislikes, under the circumstances, to incur 
any pencuniary responsibility.) 

Under these considerations I think you can manage bet- 
ter when you come on in the summer. Property will by 
that time have acquired a fixed value, and your judgment 
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is so good and you are so lucky at a bargain, I think we had 
best wait till you come on to see about it, though I feel very 
much flattered by your gratifying offer, and if I knew how, 
should be glad to avail myself of it. How much I wish 
me and my belongings in Florida with you at this moment 
you cannot know, but as soon as I reach home you shall 
hear from me concerning the negroes; I shall certainly send 
them if I can make arrangements for their going. We got 
a letter from sister Fanny last week—they were all well 
and in good spirits. 
Froripa, Dec. 6, 1836. 

Hardy B. Croom to his wife, Newbern : 

I am glad to inform you that brother Bryan has come in- 
to my views of settling in Charleston, and we intend to go 
there some time in January to procure dwellings, after 
which I will proceed on to Newbern to move you and aunt 
thither. Iam looking forward to this period with a great 
deal of pleasure and with some impatience. I shall, how- 
ever, have the intermediate time so much occupied, as not 
to feel it so sensibly as I otherwise would. 

Mrs. Armistead can get good wages for her men here, but 
I don’t want her to send them on my recommendation. If 
she will sell them and deliver them here, I would give her 
a good price. 

One of the bay horses got quite poor on the journey. As 
soon as they are sufficiently recruited I will send Edward 
back with the Barouche—this will probably be about the 
1st January. 

Avueusta, Ga., Jan. 23, 1837. 
Hardy B. Croom to his wife, Newbern : 

You will see by this letter that I am on my way to 
Charleston and thence home. Bryan and myself arrived 
here last evening and proceed this evening for Charleston, 
where we will arrive to-morrow evening. We have fully 
made up our minds to settle there, and I am looking for- 
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ward to a great deal of happiness and enjoyment when we 
get settled there, especially when we get all our dear chil- 
dren once more around us, which will soon be the case af- 
ter we get to Charleston. We intend to rent houses for a 
year or two, and afterwards to build. As soon as we look 
about the city and get houses, brother Bryan will return to 
Florida and remove his family and I will proceed to New- 
bern for the same purpose. It is probable that I will leave 
Charleston in the Steamboat onthe 9th February, which 
will land me at Smithville, whence I shall proceed by Wil- 
mington to Newbern. 

As I have letters toseveral persons in Charleston I expect 
to pass the time there very agreeably, and will be making 
acquaintances with the place and people preparatory to 
our going there. When I have been there a few days I 
will write you again. 

My calculation is that we will leave Newbern about the 
first of March. 

Cuar.eston, Jan. 29, 1837. 


Hardy B. Croom to his wife, Newbern: 

I wrote to you from Augusta the other day informing you 
of my being on the way to this place, together with brother 
Bryan for the purpose of getting dwellings for us and our 
families. I have now the satisfaction of informing you that 
we have been quite successful, both of us having got very 
good houses in pleasant and healthy situations; moreover 
we have ascertained from the experience of families resi- 
ding here fora long time that Charleston is remarkably 
healihy throughout the year, there being no occasion to 
leave it in summer unless we choose to do so. 

I expect to leave this place in the Steamboat for Smith- 
ville on the 9th February and to be at Newbern by the 14th 
February. As soon as I reach there we will set about ar- 
rangements for our removal and | think we will come by 
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the same route. If there should be a vessel for Charleston 
that would take our furniture it would be very fortunate, 
if not we must send it by way of New York. 
Cuarteston, Feb. 3, 1837. 

Hardy B. Croom to Bryan Croom, Fla. : 

I will write to them (the Hamlins) about shipping my 
things here. 

Speaks of agreeable society in Charleston, tells him of a 
house next to Dr. Bachman which he thinks he will prefer. 

I shall go on in the steamboat of the 9th toSmithville and 
will return to Charleston as soon as circumstances will per- 
mit, probably some time in March. 

Cuarueston, Feb. 4, 1837. 

Hardy B. Croom to John B. Carroll, New York: 

Iinformed you in my last from Tallahassee that I was 
about to set off for this place ina few days forthe pur- 
pose of getting a house with a viewof removing from New- 
bern. I have been here a little more than a week and 
have been quite successful in my object, having obtained 
one of the most pleasant situations in all Charleston. Of 
course I have abandoned the idea of carrying my family to 
New York. 

I expect to reach Newbern about 14th inst.,and [ want 
Wm. Henry sent home to me if a safe opportunity offers. 

Wishes him to inform Hedenberg of Newark, who is 
making him a carriage, that he desires it shipped to J. & 
C. Lawton, Charleston. 


Cuarteston, Feb. 7, 1837. 
Hardy B. Croom to Dr. Torrey, New York: 

My last, from Florida, informed you that I was about to 
set out for this place, with a view of getting a house for 
my future residence. I have been here nearly two weeks, 
and have been successful in my main object, having ob- 
tained a very pleasant one. I shall depart day after to- 
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morrow for North Carolina, where my family is, and whence 
I shall return with them as soon as practicable, probably 
in the course of a month. Can you not let me hear from 
youin Newbern? There is now a hope, but not a certainty, 
that the {Indian war will be brought to a close this spring. 

Rocky Comrorr, March 7, 1837. 
Bryan Croom to Hardy, at Newbern: 

“T wish you would get to Charleston as soon as you can, 
for I should hate to be there without money and without 
friends. I expect to leave here in about eighteen days.” 

Newsern, March 13, 1887. 
Hardy B. Croom to Mrs. Armistead, New York: 

I wrote you a few days ago and you will perceive that I 
have in some measure anticipated your conclusions—I 
mean in regard to your continuing in New York. When 
we get established in Charleston, and you in New York, I 
think we will be in a situation to enjoy life and society, as 
we can alternately visit each other in the appropriate sea- 
sons. I do hope that you and your Ma will sell out here 
and send your negroes to Florida, where you may either 
carry on a plantation, or hire them out to great advantage. 
I think you need have no fears of the climate, for I have 
not lost one by bilious disease in the six years they have 
been there. And now as to your invitation for the sum- 
mer, the kindness of which we fully appreciate. From 
your last letters we thought you would not be likely to re- 
turn here this spring, and I was going to-day to engage a 
vessel to take our things and servants to Charleston, but 
Fanny is desirous of spending the summer with you all, 
and to be near our dear children. I therefore think that we 
will accept your kind invitation, and that Fanny and her 
aunt will go on with you all when you return to New York. 
We suppose that you will come on in April and return in 
May. I think it desirable that I should visit my planta. 
tion this spring, and I shall be obliged to go to Charleston 
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on business. So I think of starting off soon for Charles- 
ton, and thence joining you in New York in June or July. 
You will keep our bedding, etc., for our use, and it would 
be well for Fanny to send on two or three beds, as I wish 
to go out from New York to Charleston in the fall. 

Tell Mr. Carroll I want him to write soon J. O. Heden- 
berg, at Newark, and say that I don’t want him to send 
my carriage to the South until he hears from me again on 
the subject, and as I am not now in haste for it he can 
have a longer time to finish it. 

Newsern, March 15, 1837. 
Hardy B. Croom to Dr. Torrey, New York: 

I have somewhat altered my arrangements for the sum- 
mer. My family will not go to Charleston until the fall 
and will spend the hot weather in New York with my 
wife’s mother and sister, and near our children. In the 
fall we go to Charleston, and take our children with us, 
In the meantime, however, I shall pay a hasty visit to 
Florida. 

You may expect me in New York early in June, and if 
I can escape the bad effects of the sudden change in your 
summer atmosphere, which last year nearly killed me, I 


hope to be well enough to join you in some of your botan- 
ical excursions. 








Aveusta, March 23, 1857. 
Hardy B. Croom to his wife, at Newbern : 

I wrote you from Raleigh a few lines, and I write again 
from this place merely to say that we arrived here safe and 
well, and after having rested here two days, we are to re- 
sume our journey this evening, and four days and nights 
more will take us to Florida. 

I will write you again as soon as I reach the plantation, 
and let you know how things are going on. Answer this 
by a letter to Tallahassee, and let me know when you all 
expect to leave for New York. 
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TatianasseEE, April 3, 1837. 
Hardy B. Croom to his wife, at Newbern: 

Have your piano boxed and sent to New York and I 
will exchange it for anew one. The furniture perhaps 
had better remain as it is, unless you can manage to have 
it boxed and shipped to New York. The boxes, you know, 
are already made. 

P.§.—We finished raising the frame of our house to- 
day (thirty-two feet square), so that by next winter I hope 
to have a comfortable house. 

Cuarteston, April 28, 1837. 
Hardy B. Croom to Henry Gaskins, Tallahassee : 

I also want you to see Messrs. Hamlins, at Magnolia, 
and find out what has become of my box of china, which 
Frank brought from Rocky Comfort, as it has not been 
sent on. I also miss a box which was sent to them about 
January last by Messrs. Carroll, Hawkins & Logan. I 
want both these boxes sent to Charleston by the first op- 
portunity. 

New York, June 9, 18387. 
Hardy B. Croom to his brother Bryan, Charleston : 

Money very tight, cotton down—advises him to sell his 
cotton—thinks Mr. Donaldson would accept his draft for 
a few hundred dollars. 

‘If you can’t sell my horses, nor get them into the 
country, nor lend them, I wish you would buy a cheap 
saddle so that Lewis may give them some exercise. I also 
want him to look occasionally at my carriage and do what 
may be necessary. If an offer should be made for the car- 
riage, you might take $850 for it, but take care whom you 
trust.” 

New York, June 26, 1837. 
Hardy B. Croom to Henry Gaskins, Tallahassee : 

‘“* T wrote to you last from Charleston, since which time 

I have not heard from you.” 
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(Gives directions as to the Plantation.) 

“T will get to Florida as soon asI can in the fall, but 
can’t say when that will be. I wish you to carry on the 
house as well as youcan. You can hire Mr. Shine to make 
the chimney when you are ready, say in August or Sep- 
tember—I will have the window sashes made and sent 
out.” 

New York, June 27th, 1837. 
Hardy B. Croom to Dr. Bellamy, North Carolina : 

(Speaks of the death of his sister, &c.,and wishes a brick 
wall built around the family cemetery.) 

*‘ T expect to return to Newbern about the first of Octo- 
ber, and thence to Charlerton and Florida as soon as prac- 
ticable.” 

New York, July 25th, 1837. 
Hardy B. Croom to Dr. Bellamy, North Carolina: 

“ T received this morning your letter from Raleigh of the 
18th inst., &c. Iam glad that you purpose interring my 
sister and child in the family cemetery. If you wish such 
a stone as the others there, Mr. Wilcox can order it for you. 
My health declined after I came here, but I have recruited 
it by a visit to Saratoga from which place I returned yes- 
terday. I expect to visit Newbern about the 1st October, 
and to bein Florida about the 1st of December, when I 
hope to meet you.” 

New York, August 14th, 1837. 
Hardy B. Croom to Bryan Croom at Charleston : 

‘““AsI propose going to Newport to-morrow with my 
family, to remain a week or two, I write this to go by the 
vessel which will carry out the boxes containing the por- 
trait and silver articles you ordered. I feel quite languid. 
I am tired of the city, having no means of recreation or 
amusement, and no employment except some of a literary 
sort which I create to keep off ennui. Weare glad that 
you are pleased with Charleston, and above all that you 
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find it healthy. I am desirous to go to Charleston as early 
as I dare to doso. If neither cholera nor malignant fever 
makes its appearance there, I wish to go out with my fami- 
ly as early as the 15th or 20th September. You will please 
keep me advised of the health of Charleston, so that I may 
be able to judge of the propriety and safety of my do- 
ing so.” 
New York, September 18, 1887. 

‘Hardy B. Croom to Bryan Croom, Charleston : 

“T had the pleasure two days since of receiving your 
letter of the 8th inst. For the hearty invitation which it 
contains we all thank you, and we are preparing to avail 
ourselves of it as speedily as circumstances will allow.— 
We returned here from Newport about the 1st inst. I have 
since been making efforts to be ready to leave for Charles- 
ton in the boat which is to go on the 28th inst., and there 
is nothing to prevent my going at that time unless it be 
the health of Mrs. Camack, she being a member of my fam- 
ily and purposing to accompany us to Charleston. Within 
a weck after we reach Charleston, I shall be ready te go 
with you to Florida, for I am desirous of seeing what is the 
state of the crop.” 

New Yorx, September 28th, 1837. 
Hardy B. Croom to Bryan Croom, Charleston : 

**T received your letter of the 21st, this morning: You 
will, I hope, have received my previous letter in which I 
informed you of my purpose of leaving this for Charleston 
as soon as the health of Mrs. Camack would allow. It is 
now so far restored as to enable her to accompany us, and 
it is my purpose to go in the boat on this day week, and I 
know of nothing that will prevent my doing so.” 

New York, October 5th, Thursday. 
Hardy B. Croom to Bryan Croom, Charleston : 

“T write tosay that Ihave taken my passage in the 

Steamboat Home, which is to go on Saturday the 7th, and 
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you may expect us in Charleston on Tuesday 10th. Ifcon- 
venient, send your carriage to meet us at the boat when it 
arrives. 

“ All the things you requested have been bought.” 

Dr. Hawkes, a witness for complainants, says: “* H. B. 
Croom did state to me something with regard to his resi- 
dence, more than once, during his last visit to New York; 
he spoke to me on the subject of his future plans and pur- 
poses, as to residence, particularly; knew that the princi- 
pal part of his property was in Florida; I also knew he 
was in the habit of going on there in the winter, leaving 
his family behind him in North Carolina. He told me 
that his purpose was to live in the city of Charleston, and 
to make that his home; that he had selected Charleston 
because of the literary society it would afford him; that it 
would be easy, from Charleston, to reach his plantations 
in Florida, and a much pleasanter residence for the fe- 
males in his family; that he talked with his brother Bryan 
Croom, who was in Florida, to adopt the same plan, and 
livein the city of Charleston; that he was going on when 
he left New York, with his family, and took his daughter, 
here, from school for that purpose, to live in Charleston. 
Mrs. Croom’s father was reported to be, and was certainly, 
avery rich man. I do know that Mrs. C. brought some 
property, because I heard Mr. Croom speak of the property 
she brought, but I do not know what it was. Mrs. Croom’s 
health thought bad; never heard of epilepsy; mentally, I 
discovered no change in conversing with her the summer 
before she left. She had no attendant at Saratoga, and took 
her place at the table, as any other lady. Never heard 
him call Florida his home.” 

Dr. McLean, a witness for complainants, states that “‘ he 
must have resided in Florida at the time we had conversa- 
tions, but I speak doubtfully of that, I cannot say positive- 
ly. Idonot remember hearing him speak of his design 
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of removing to Charleston. I understood from some mem- 
bers of the family that it was their intention to reside in 
Charleston, and that they had taken a house there. I do 
not remember hearing Mr. Croom speak of this.” 

Zaccheus Slade, a witness for complainants,'testified that 
he had frequently heard H. B. Croom call his residence in 
Newbern his home. 

Jane Prentiss, another witness for complainants, testified 
that she was intimate in the family of H. B. Croom.— 
Heard Mr. Croom speak about his plantation in Florida; 
liked the place on account of his making money there, but 
said he never thought to live there, or move his family 
there. Florida, he said, was not a healthy place, and not 
a good place to bring up a family; told witness that he 
was going to New York and thence to Charleston with hig 
family, and if he and his family liked it, would live there, 
if not, would come back. Never heard Mr. Croom speak 
of moving to any other place than {Charleston, where he 
could have his children with him. Heard Mr. Croom say 
the night before he left for the North, in the year 1837, 
that he was going to move from Newbern to Charleston to 
live; that he was going tospend the summer with Mrs, 
Croom’s mother and sister; that he would take his child- 
ren from school, and carry them, with the rest of his fam- 
ily, to Charleston. 

Henrietta S. Osgood, another witness for complainants, 
testified that she was intimate with the family of H. B, 
Croom. Never heard Mr. Croom speak of moving to Flo- 
rida; heard him speak of going to Charleston; he was to 
go to New York and thence to Charleston, to reside per- 
manently, if his wife liked it, if not, was to come back. 
Heard Mr. Croom and his wife converse on advantages of 
removing to Charleston. They said they could educate 
their children there without being separated from them ; 
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was goingto move from Newbern to Charleston to live 
when he was preparing to leave the last time. 

John Burgwyn, a witness for complainants, knew H. B. 
Croom for fifteen years before his death. Was intimate 
with him in 1837, and previously he resided with his fam- 
ily in Newbern. He kept house not far from witness. 
Previous to his going North in the summer of 1837, wit- 
ness had a conversation with Mr. Croom, at his, witness’, 
house, in Newbern, in which, on witness inquiring of him 
as to his future movements, he said he had it in view to 
spend his summer at the North, and, probably, his winter 
in Charleston. Witness then asked if he meant to make 
Charlesten his permanent residence ? he replied, he should 
not during the life of his mother-in-law. Witness met him 
afterwards in New York, and after a conversation respect- 
ing the “ Home,” witness asked him if they should see 
him that winterin Newbern. Hesaid, probably not, as his 
family would probably pass the winter in Charleston. He 
stated that he himself was going to Florida. Witness fre- 
quently conversed with him as to his movements, and he 
always said that he should not remove permanently from 
Newbern during his mother-in-law’s life. 

Thomas Burgwyn, a witness for complainants—Knew H. 
B. Croom. In 1837 and previously he resided with his 
family in Newbern. Had heard H. B. Croom say that he 
considered Newbern as his domicil, and should so consider 
it until he found some place more healthy and agreeable 
to himself and family. Also heard him say he believed 
he would try Charleston during the then ensuing winter. 
This conversation occurred in the spring or early part of 
the summer of the year 1837, at the house of witness’ fa- 
ther in Newbern. 

Mrs. Susan E. Winthrop, another witness for complain- 
ants—She is the daughter and only child of Mrs. Armis- 
tead, and the grand-daughter and only grand-child of Mrs. 
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Smith, the complainants. Knew Hardy B. Croom from 
childhood, Had a conversation with him a few evenings 
before he embarked from New York for Charleston on 
board the “ Home.” He seemed very melancholy and de- 
pressed. He saidit made him feel very sad at the idea of 
abandoning his native State, and that he often felt sorry 
that he had sold his place in Lenoir; that his planta- 
tion in Florida had been very productive, and had increa- 
sed his income so much that he could now place his family 
in any situation he pleased ; still it made him feel badly 
to think of leaving Newbern where he had lived so long. 
One of the advantages of Charleston was that he could re- 
main there all wiuter without the necessity of going to 
Florida more than once or twice during the winter to see 
how his overseer was managing; that his daughter and 
son could enjoy the advantages of education without being 
separated from him; that he did not mean to sell his house 
in Newbern until he saw whether he liked Charleston 
enough to continue to live there. If he did not he would 
have his house to come back to. He said he would return 
to Newbern at Christmas to ship his furniture, and would 
bring his daughter Henrietta Mary to see our tamily. Be- 
fore that time, witness had frequent conversations with 
him in reference to his interests in Florida. He spoke of 
Florida as not a proper place for a man to remove his fam- 
ily to. Witness visited the family residence of Hardy B. 
Croom in Newbern when the bodies of Mrs. Croom and 
William Henry were brought there. The furniture was 
pretty much as witness had always seen it. The carpet 
was on the floor, the chairs sitting round, &c. This was 
in the parlor. In the bed-room that had been occupied by 
Mr. and Mrs. Croom, witness saw two beds, but did not 
observe what other furniture was there. There were boxes 
nailed up in the house. The house servants were there. 
For three years before her death Mrs. Croom’s health was 
16 
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perfectly good. During that period she had no children, 
Previously she had been subject to attacks which the Doc- 
tors called nervous attacks. 
. Mrs. Prudence Rice of Newbern, another witness for 
complainants, testified that she kept house for H. B. Croom 
from 1833 to 1836; heard Mr. Croom speak of removing 
to Charleston in the fall before the marriage of witness, 
which took place in January, 1836. Saw H.B.Croom for 
the last time the day before he left for New York in the 
summer of 1837. He told witness that he had made up 
his mind to move to Charleston ; that he had not sold and 
would not sell his house in Newbern until he saw how he 
liked harleston, and that if he did not like Charleston, he 
wagnld return to Newbern. Witness was in the house the 
“day after Mr. Croom left; every thing was in its usual or- 
"der. There was nothing packed except some books and 
some geological specimens. Mrs. Croom was subject to 
what the Doctors called nervous attacks. The Doctors 
said that when she ceased to have children she would have 
no more of these attacks. Witness does not know of her 
having any for the last two or three years of her life. 

Mrs. Ann Hawkes, a witness for defendants, examined 
in 1852, states that Wm. Croom, defendant’s father, resi- 
ded in Lenoir. He was a man of large property. He 
came to Florida, purchased land, and with intent to remove 
to Florida. Knew H. B. Croom; he lived sometimes in 
Newbern, and sometimes at his plantation. He derived 
his support chiefly from his plantation. He paid frequent 
visits to Newbern, and was induced to live there by the 
ill-health of his wife, who would not consent to live on his 
plantation in Lenoir county, on that account. Never of- 
fered for the Legislature in Newbern. While in North 
Carolina, witness’ position was not such as to enable her 
to acquire a knowledge of the intended movements of H. 
B. Croom and family, but after her removal to’Florida her 
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position was such as to hear from H. B. Croom, on many 
occasions, his views and intentions. His wife’s ill-health 
prevented his residence on his plantation. Hardy’s ill- 
health was the cause of his coming to Florida. William 
Henry came out three times. Hardy arranged to bring 
his daughter. Her mother’s ill health prevented. William 
went to school in Florida; never went to school any place 
except in Florida, so far as witness knows; two eldest 
children were at school in New York for the four years 
previous tohis death. The youngest was with the mother. 
Hardy removed his negroes to Florida, except a few house 
servants. He afterwards removed his library and a large 
quantity of furniture, also, his carriage and horses. Hehad 
nothing at his death, or previously, in Newbern, any other 
than town property, and a few negroes belonging to® his 
wife, and furniture left there for the convenience of “his 
wife. Ie had no relations in Newbern except his wife and 
children. There were no inducements to continue his res- 
idence in Newbern, either on account of advantages of 
education or health; did not take great deal of interest in 
the politics of North Carolina; spoke highly of Florida 
for planting, for benefit of his health and for botany ; 
thinks he did vote in Florida; he was influenced by his 
health and ‘the heat of summer, the bracing air of the 
North, and of travel, to make northern tour. It is the 
custom for planters, when able, to go North, and Hardy 
and Bryan, and E. C. Bellamy and wife, for many years 
did so. The obstacle to prevent Ilardy from bringing his 
family was the extreme ill health of his wife; frequently 
spoke of Florida as his home, at Bryan’s house, in Gads- 
den. Charleston was frequently spoken of as summer res- 
idence, on account of advantages of schools and society, 
and was tried by way of experiment. Newbern was never 
named with this view. Bryan rented a house in Charles- 
ton forthe summer. Hardy also rented one, but gave it 
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up without occupying it. He broke up his residence in 
Newbern for the purpose of going to Charleston, but was 
called off to New York. His arrangements were to take 
everything to Florida, having prepared wagons to carry 
out his servants. He was a literary man, fond of botany; 
never saw him indulge in games; took a good deal of ex- 
ercise on horseback. 

Mrs. Ann Hawkes, examined in 1855, stated that she 
last saw H. B. Croom in May, ’37,in Charleston. He then 
told witness he had given up his house in Charleston, as 
he designed to go right on to Newbern, and take his family 
to New York, and spend the summer, and return to Flo- 
rida in the fall; that it would be easier to go to Florida 
from New York than Newbern. The last time witness 
saw Mr. Hardy Croom she heard him speak of a summer 
residence for himself and family, and that he said to Bry- 
an that he might stay in Charleston during that summer, 
and if he did not find it a suitable place for summer resi- 
dence they could then try others; that Bryan and family 
spent the summer in Charleston, in 1837; that they did 
not enjoy good health, and had much sickness; that Bryan 
stated he was determined to return to Florida in the fall, 
with his family, and assigned as reasons, that it was a hot, 
sickly, and expensive place; that he only had considered 
Charleston as a summer residence, and that he would nev- 
er return there again for that purpose. Hardy was not 
present at these conversations of Bryan; this was when 
Hardy [was not in Charleston, but Hardy spoke with his 
brother as to summer residence, and a removal from 
Charleston, if it proved unsuitable. The brothers agreed 
as to their residence for the winter of 1837, and thereafter 
in Florida, except during the summers. Their reasons 
were that Florida was their home, and that all their prop- 
erty was here. She has been twenty-seven years in Mr. 
Croom’s family, and has been consulted by him as to his 
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residence, and has known his views always. She also con- 
versed freely with H. B. Croom on same subject of resi- 
dence. When Mr. Croom brought out his negroes, he sta- 
ted he brought them with intention of making Florida his 
residence, and that he intended to bring Mrs. Croom out 
the next fall, with her mother, Mrs. Smith. The year after 
he moved his negroes he spoke of renting Col. Yonge’s 
house in Gadsden, for himself and family, when they should 
arrive. That witness has a clear recollection of what 
passed the year after he removed the negroes, as all felt an 
interest in immigration, and witness felt it a matter of per- 
sonal interest to her. Hardy left Florida in latter part of 
April, 1837; she remembers, because her son Benjamin 
accompanied him. Witness knew Mrs. H. B. Croom; her 
health was bad; had epileptic fits; Hardy said her health 
was bad, and he could not remove her to Florida on that 
account, unless he could get some lady who was interested 
in her to come with her, and spoke of Mrs. Smith having 
promised to do so, but having disappointed her. Witness 
never heard Hardy B. Croom and Bryan talk of moving 
permanently from Florida, {but only temporarily, for the 
summer. She was present when the brothers arranged for 
the renting in Charleston. All she heard was as to an ar- 
rangement for a summer residence; she heard nothing of 
an intention to settle permanently in Charleston. He said, 
about February, 1837, that there was one more visit he 
would make to North Carolina, and that would be his last; 
frequently spoke of Florida as his home; that preparations 
were made at Bryan Croom’s to entertain Hardy and his 
family in Charleston, and so far as she was apprised, they 
were to reside in Bryan Croom’s house until they came to 
Florida; saw a letter from Hardy to Bryan to such effect. 
Previous to 1st October Bryan Croom had arranged to go 
back to Florida, and Mr. Richard Camack was to ship the 
furniture. Bb. Croom frequently spoke of his intention to 
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return to Florida, in the fall, and witness was informed 
that Hardy was to accompany them. Bryan was not sat- 
isfied with Florida as a summer residence, owing to his 
extreme illness in 1836; witness knows that H. B. Croom 
was building a very good dwelling house, not merely tem- 
porary, and as good as any about the county, and calcula- 
ted for permanent use. H. B. Croom expressed his deter- 
mination not to return to North Carolina but once more, 
and stated that thereafter any one who wished to see him 
would have to come to Florida to do so. 

Wn. S. Blackledge, a witness for defendants, states that 
Mr. Croom had a conversation with him in Newbern, in 
1837, in which Croom declared to him that he had resided 
in Florida ever since he sold his possessions in Lenoir, and 
that his visit there at that time was to remove his family 
to Florida, and would have done so before but Mrs. 
Croom’s health prevented. Said he would not reach Flo- 
rida till the sickly season was over; that Florida agreed 
with his constitution, and that he would, as was the cus- 
tom there, take his family to some more healthy place. 
Recollection is distinct. After the marriage, their time 
was divided between Lenoir county, where he claimed 
residence, and Newbern, where Mrs. Croom’s mother 
lived. Have no knowledge, personally, of Mr. Croom’s 
preparation to remove to Florida. Mr. Croom, before his 
marriage, spent a part of his time in Newbern, but never 
claimed citizenship—never voted there. Mr. Croom al- 
ways claimed to be a citizen of Lenoir, until he sold out 
and removed to Florida, and then he claimed to be a citi- 
zen of Florida. 

Thomas Singleton, a witness for defendants, states that 
afew days before Mr. Croom left, he stated that he did 
not consider Newbern as his home, any longer. Witness | 
expressed his regret that he was on the eve of his depart- 
ure from North Carolina; he, Mr. Croom, replied, that he 
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had | ‘epenineeil his svemeiity and ecusilianed himeelf not a 
resident of that State, and it was necessary for, him to be 
a resident of Florida, where his property was. He said 
he was compelled to go to New York, for his wife’s health; 
knows of no preparation by Croom to remove to Florida. 
Previous to his removal to Florida, I think Mr. Croom was 
a resident of Newbern. 

Matthias E. Manly, another witness for defendants, sta- 
ted that Croom was married when he knew him, in 1827; 
he had a dwelling in Newbern, and a plantation and dwel- 
ling in Lenoir. His wife and children spent the greater 
part of their time in Newbern; he divided his time be 
tween the two; this habit was continued till he sold his 
lands in Lenoir and removed his slaves to Florida. In 
1828 he was in Legislature from Lenoir; about that time, 
and before and after, he served, occasionally, as Justice of 
the Peace. <A residence in the county was required by 
the laws of the State, to qualify him to act in either of 
these posts. No personal knowledge of his voting any- 
where. 

Alexander McConachie, witness for defendants, testified 
that in 1837, H. B. Croom stated to witness that he was 
going to Florida with his family, to spend the ensuing win” 
ter, at least, there. Ile talked about it several times, be- 
fore and at time of his embarkation in the “Home.” As I 
understood him, he intended to settle in Florida with his 
family, and attend to his plantation, as far as his health 
would permit. Witness took leave of him on the dock; 
nothing was said at that time. We had talked weeks be- 
fore. I understood him, that one reason for going to Flo- 
rida with his family was to curtail his expenses. Heard 
nothing said about Charleston. 

Thomas Baltzell, a witness for defendants—Knows that 
H. B. Croom exerted his influence with Dr. Bellamy, (his 
brother-in-law,) and with others, to remove to Florida.— 
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Witness was present at frequent conversations between 
them. Hardy and Bryan were on terms of the most inti- 
mate association. They bought lands together in Jackson, 
Gadsden and Leon, and Hardy stayed at his brother’s 
house almost entirely when in Florida. Hardy brought 
his son William with him once or twice, who went to 
school in the neighborhood of Bryan Croom. Mr. Croom 
contracted for Col. Yonge’s piney woods house to reside in, 
but some circumstance prevented it. On another occasion 
he wrote to witness to rent his house in Tallahassee. He 
seemed to think very highly of Florida, as to its prospects 
for planting, its winter climate and its effects upon his 
health. He also took a very warm and decided interest in 
botany, and thought it presented a good field in this re- 
spect. He was a retired man, but took a warm interest in 
the politics of Florida. It was Mr. Croom’s habit to make 
annual visits to the North. The recollection of witness is 
that almost each successive year, Mr. Croom expressed his 
design to bring his family, and that the ill health of his 
wife, and other causes not remembered, were given as the 
reasons for their not coming. Mr. Croom’s interest in 
Florida was extensive, and he seemed desirous of adding 
to it each year. His mind was greatly turned to planting. 
His dwelling-house at the plantation was built for the ac- 
commodation of his family. His newspapers were contin- 
ued at Tallahassee all the time and were taken out by wit- 
ness in his absence. He, Croom, was desirous for the ex- 
tinguishment of the Indian war, that he might extend his 
botanical researches. Another idea was the formation of 
a Botanic Garden at his place near Tallahassee. Witness 
and he bought lots together at Apalachicola. From these 
and other facts witness inferred that Florida was his home. 
Witness had conversations with Mr. Croom in which both 
expressed a wish for a summer residence, school and good 
society, with a convenience to Florida. The health of H. 
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B. Croom was greatly improved to what it was when he 
first came to Florida. When witness first knew him, he 
was quite an invalid—his case seemed hopeless. Each 
year of his residence seemed to make a change, of which 
he was aware, and it seemed to attach him to the country. 

John M. W. Davidson, another witness for defendants 
—Had conversations with Hardy B. Croom, (with whom 
he was on intimate terms,) in which he spoke of Florida as 
his home, and of his regarding himself as a citizen of said 
State. He spoke of the improvement of his health and 
fortune here ; expressed dissatisfaction with Newbern asa 
place of residence for himself and family, on account of the 
want of health, society and the absence of all inducement 
for him to remain. Heard Mr. Croom say he had made 
permanent arrangements for himself and family at his 
plantation ; expressed a design of forming a Botanical 
Garden at his plantation. Mr. Croom’s health, when wit- 
ness last saw him, was better than at the time of his first 
acquaintance with him. 

Robert H. Berry, another witness for defendants—Was 
intimate with H. B. Croom. Distinctly recollects one con- 
versation with him in which said Croom claimed Florida 
as his residence. He remarked that he was much pleased 
with Charleston and contemplated going there to reside for 
the purpose of educating his children. Hardy B. Croom 
told him, witness, that he should bring his family out with 
him in the winter, and it was the same winter of the year 
that he was lost. 

Jacob Eliot, another witness for defendants—Knew H. 
B. Croom. Ile was married in Newbern. He lived in 
Lenoir County until he came to Florida. A part of his 
time, (directly after his marriage,) he resided in Newbern. 
He did reside in Lenoir after his marriage, and did repre- 
sent that County in the Legislature. He stated to witness 
that his wife would not reside in Lenoir, and that he lived 
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in Newbern merely for her gratification. Does not recol- 
lect when H. B. Croom removed his negroes, but thinks it 
was between 1825 and 1835. He influenced witness in 
some degree to remove to Florida. He stated to witness 
that he preferred Florida to Newbern and all other places ; 
that he regarded Florida as his residence and intended to 
bring his family out with him. Stated distinctly that he 
was not a citizen of North Carolina, but had always con- 
sidered himself a citizen of Florida since his removal to 
Florida. In the year 1836 or 1837, at his residence in Leon 
County, Florida, he stated he considered Florida as his 
home and intended to bring his family out in the fall, and 
hoped witness would make Florida his residence. He 
spoke of Florida as being very favorable to planting, the 
winter climate as well suited to one of his constitution and 
health, and its forests for his favorite study of botany. 

Dr. J. T. J. Wilson, another witness for defendants, tes- 
tified that he heard both Hardy and Bryan express their 
determination to settle in Charleston and state that they 
had taken the Poinsett house. Bryan Croom had executed 
that determination before the death of Hardy. H. B. 
Croom told witness that his wife and her mother objected 
to come to Florida. He expressed a desire to reside in 
Florida, but said that his family objected thereto, but that 
he hoped in time to remove the objection. H. B. Croom’s 
health was bad when he came to Florida, but in 1837 he 
had greatly improved. 

George Whitfield, another witness for defendants, testi- 
fied as follows: ‘I was acquainted with Hardy B. Croom 
in his life-time. My acquaintance with Hardy B. Croom 
commenced at an early age and continued through his life. 
He came to Florida about 1829 or 1830. 

“In November, 1836, I travelled with him from Cam- 
den, in South Carolina, to Florida, in his carriage. I had 
made no previous arrangement with him. I had gone to 
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Waynesborough to take the stage, but, the stage being full, 
returned home, where I learned that Mr. Croom had spent 
the night previous at my house, &c. He was travelling in 
his own carriage, with four horses and two servants. He 
said he had made preparations for moving to Florida that 
fall; that he had bought that carriage and a wagon and 
four horses, for the purpose of moving. 

‘“‘ He said he was prevented from bringing his family by 
the sickness of Mrs. Camack. He said, as I distinctly re- 
member, that he had waited some days in the hope that 
her health would improve; but finding that her health did 
not improve, and the weather growing colder every day, 
he had decided to go to Florida without her. I was at his 
house in this State late in the winter of 1836. I arrived 
in this State that year. I was at his house in the winter 
of that year and also in the succeeding winter. The house 
was situated on Lake Lafayette in thiscounty. The house 
was never afterwards occupied except by the overseer.— 
There was a house building at the time of his death on the 
place. It was afterwards completed by Bryan Croom, who 
lived in it for some time. After Bryan Croom’s removal 
I myself lived in it. 

“T was present in Tallahassee when Mr. Croom was ne- 
gotiating for the renting of a dwelling-house in Tallahassee 
or its vicinity from Mr. Macoond. On that occasion, Ma- 
coond promised to let Mr. Croom have the house, and was 
to let him know certainly the next day whether he could 
have it. The next day I came in to Tallahassee with Mr. 
Croom to see Macoond, who then declined to let him have 
the house. Mr. Croom seemed disappointed. This was a 
treaty for the rental of the house. Mr. Croom wished to 
have the house, as I understood it, that he might have a 
residence for his family. This occurred in November, 
1836, I think. 

*¢] know where the Caruthers place was. It lay about 
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one mile east of Tallahassee. A tolerably good house was 
on the place, calculated for the accommodation of a plan- 
ter’s family, according to the then circumstances of Florida. 

“T was present at Mr. Croom’s house when he received 
a visit from Dr. Baker in 1836. The question was asked 
him whether he considered himself a citizen of North Car- 
olina or Florida. He answered distinctly, ‘a citizen of 
Florida.’ 

“In my conversations with him, coming from Camden, 
he left the impression on my mind that he was a citizen of 
Florida. I don’t recollect any of the particulars of the 
conversation, but recollect that he spoke on the subject, 
and that I contrasted his situation as a citizen with my 
own. I think I have heard him speak of having voted 
here. 

“Previous to his coming out here, he had taken some 
interest and part in the politics of North Carolina. He 
was not an active politician. He was in the Senate of North 
Carolina while I was in the lower house in 1828-29. 

“TI moved a part of my negroes to Florida in 1835, but 
did not change my own domicil until 1845. 

“T don’t think he took any great interest in politics in 
North Carolina, more than any one who had before lived 
there would. He did not openly participate in the political 
meetings of his party in that State. I do not know of his 
ever having voted in North Carolina, after he had moved 
his negroes to Florida. I was very seldom absent from the 
elections in the county in which he and I resided, and had 
regularly voted there. In June, 1845, I removed my fam- 
ily from Florida to Athens, Georgia, where I was offered 
the privilege of voting but declined to doso. I returned 
to Florida in the fall of 1845. My family remained in 
Athens until the fall of 1846. Between 1836 and 1845, I 
had generally spent my winters in Florida. I had built a 
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house here before coming, whither I conducted my family 
on their arrival. 

‘J remember no particulars of the conversation in which 
the impression was left on my mind that he was a citizen 
of Florida. 

** Dr. Baker is dead. He was a citizen of North Caroli- 
na. He was a considerable planter. I do not think he 
ever brought his family out. His sons resided here at the 
time. 

‘The conversation in which Mr. Croom said he was a 
citizen of Florida, occurred in 1836. Ido not remember 
who put the question which called for this answer on the 
part of Mr. Croom, or what led to the conversation. 

“Mr. Croom’s place did not touch the Caruthers place, 
except on the corner. There was an intervening eighth. 
There was a pretty good house on the place. I never was 
in it, and know nothing of the interior. Ido not remem- 
ber the time this house was applied for. 

“T am not certain about the year when the application 
was made to Mr. Macoond. I think it was about 1836. I 
never saw the house and am not certain whether the house 
was in town or vicinity. 

“Hardy Croom’s house was in Leon county; it was a 
double log-pen. I have no recollection of blankets put to 
the windows. Sheets were hung around the bed. 

“The house which was commenced by Hardy Croom, 
and finished after his death, was begun, I think, in 1836, 
after my arrival. It contained, after it was finished, too 
large rooms below, and two small ones in the attic. It 
was a one-story house. There were no piazzas to it before 
his death. There were no chimneys to it, or plastering. 
It was neatly put up; he had a good carpenter. I do not 
think it then had window sashes. It was unfinished; no- 
thing but the frame was up. He had no other house in 




























134 SUPREME COURT, 

















—_—_—_—_—_—_—_—_———————— _ 
Smith and Armistead vs. Croom et als.—Statement of Case. 











Florida, to my knowledge. I do not know whether Hardy 
Croom ever voted in Leon county, Florida. 

“Elections were held in North Carolina in August— 
those in Florida, in May. 

“Do not know whether Mr. Croom bought lands in 
Gadsden, or inherited them. I heard Bryan Croom say 
that he had bought claims to land in Gadsden from Judge 
Berrien. Subsequently, Hardy Croom bought claims to 
land which he never located; afterwards sold to William 
Croom. Think he owned eighty acres of uncultivated 
landin Gadsden. Hardy B. Croom worked lands in Gads- 
den. These lands were on Forbes’ Purchase. 

“When Mr. Croom and myself arrived here from our 
trip from Camden, I found no further arrangements about 
removal. 

“Mr. Croom, I think, objected to Newbern on account 
of the coldness of the climate. He has told me that if he 
had not spent his winters in Florida, he did not think he 
would have been living then. 

“T remember that he sent a box of china to Florida, and 
I found him with a pretty fair library here. The china, I 
think, was shipped from New York. I think the books 
were brought from Newbern, because they were not new 
books. It was a general library; the books were of every 
description, and several hundred in number. 

“After having sold his property in Lenoir, I do not think 
he had any more property there. If he owned any more 
property in North Carolina, it must have been in Newbern. 
I think he did own property there, which I was under the 
impression belonged to his wife. 

‘‘None of his immediate kindred remained behind in 
North Carolina in 1835 and °36, his brother Richard 
Croom having gone to Alabama in 1835. Alexander, 
his brother, being a minor, was at school in Hillsboro’, 
in North Carolina. 
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“T think the family estate in North Carolina had been 
sold, except the portion which was alloted to Alexander 
Croom, who was a minor yet, and his portion was after- 
wards sold by order of the Court. 

**T was acquainted with Mrs. Croom, the wife of Hardy 
B. Croom. I did not see much of her in 1834, ’35 and ’36, 
and cannot say what was the state of her health. At the 
time that I first knew her she appeared to be in pretty 
good health, though I afterwards heard that she was sub- 
ject to epileptic fits, and I saw her have one in my house. 
I have no recollection of having seen Mrs. Croom more 
than two or three times during the last few years of her 
life. I do not remember the year in which I saw her have 
the fit, but it was when her daughter Henrietta was about 
five or six years old. Mrs. Croom was either going into or 
coming from the parlor, when she was taken with the fit. 
Mr. Croom and myself were in the hall in view of the 
parlor door. We saw her as she was [going into, or com- 
ing from, the parlor, when she fell down in the fit. I was 
very much alarmed, but Mr. Croom did not seem alarm- 
ed, and gave as his reason that she was subject to them, 
and would soon recover, which she did in about ten min- 
utes. Her fit seemed a total deprivation of reason. I 
think there was some convulsive action. Mr. Croom never 
afterwards, in conversation with me, alluded to the sub- 
ject of his wife’s health.” 

Cross-examination.—* I know nothing of the title to the 
house in Newbern, but understood that it was his wife’s 
property. I think I was at his house, probably, in 1835, 
am not certain about the year I was there; noticed no par- 
ticular change in the furniture, etc. It was a pretty good 
house. I do not remember whether it had a good garden 
attached to it. I think the china was in Florida when I 
came here. Never saw the china; understood, I think, 
that it cost $100. I have taken meals with him in New- 
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bern. He lived very well; had a good many curiosities, 
geological, etc. Ithink I have heard him say that the 
books came from North Carolina, though I am not certain: 

“T cannot remember the date or the year of the conver. 
sntion, when he said, that if he had not spent his winters 
here, he did not think he would have been then living. 

“T do not know the number of the lot on which he lived 
in Newbern. I do not know whether he attached any 
great value to any of his property in Newbern. I do not 
know whether it brought him any large income. My im- 
pression is that it was his wife’s. 

“T never saw the bill of lading of the china, or a cata- 
logue of the books. 

“IT removed the greater number of my negroes to Flo- 
rida in 1835, reaching here in January, 1836, and except 
a few house servants, in the fall of 1836 removed the bal- 
ance, and after that, which was about 1836, I exercised 
the privilege of a citizen of North Carolina until 1845. 
The balance of my negroes were brought to Florida in 
1836, except my house servants. I was then a man of 
family. Came to Florida with my family in 1845; had 
purchased lands and made preparations for the reception 
of my family. Up to that time I had been a citizen of 
North Carolina. 

“IT never heard Hardy Croom speak of buying or exam- 
ining lands in Alabama, for purpose of settling; never 
heard him speak of going to Mobile. I am a relative of 
Bryan Croom. I am the son of his mother’s sister, which 
makes us first cousins. 

“I think the family of Hardy B. Croom never lived any 
where but in North Carolina, until their death, in 1837. 

“There was a place known as the ‘ Yonge place,’ near 
Bryan Croom’s place, in Gadsden. There was a dwelling 
on it, I think. I remember very little about it.” 

July 20, 1833, Hardy at Newbern writes to his brother 
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Bryan in Florida, and says: “I wrote to Richard Carno- 
chan by last mail to ask him to furnish me with the money 
I shall want to square off here and take out the negroes I 
have here.” In a P.S. speaks of Dr. Bellamy appearing 
anxious to move to Florida, and says “the Doctor’s bro- 
ther is now in, and has helped, with my statements, to pro- 
duce this effect.” 

The following extracts from the letters referred to were 
read to shew that Mrs. Croom was in bad health, on which 
account it is alleged she did not accompany her husband 
to Florida: 

Mrs. Croom, Newbern, to Hardy, Florida, February 9, 
1834—She says, “I have scarcely left the house since you 
left, but expect to-morrow to accompany Ma to Adam’s 
Creek, which will be some recreation for me and what I 
believe is very necessary for my health.” 

April 15, 1834, Mrs. Croom to Hardy, Florida, speaks of 
her delight on receiving a letter from him and says, “* No- 
thing could have been more restoring to my worn out ex- 
istence while you were absent. My habits always require 
a constant change or excitement, and when I am left as I 
have been this winter, I am not surprised when I sink into 
nonentity. We propose leaving in afew days for Ply- 
mouth, solely on my own account for refreshment. When 
we return, we think of going to Adam’s Creek, which I 
hope will relieve that torpitude into which I have fallen, 
but when you return [ hope all clouds will be dispelled.” 

In the letter of November 4, 1835, from Mrs. Croom, 
Newbern, to H. B. Croom, Florida, she informs him that 
she had had another serious attack, the effects of which 
she had not yet recovered from. And in her letter of 29th 
December, 1835, to her husband, she says, ** If I had been 
always so situated as to have been actively and profitably 
employed, my health would have been much better.” 
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March 9,1836, Henrietta Mary, New York, to her father, 
H. B. Croom, Rocky Comfort—She says in a postscript, ‘ I 
have just received a letter from mother. She was in a cheer- 
ful tone, but I am sure, by something in the style, that she 
was not well. She mentioned also that grand-ma was sick. 
How sorry I am that she cannot enjoy better health, and 
I hope that her health will improve when she changes her 
place of residence.” 

Seven instruments of writing were read in which H. B. 
Croom is described as of Florida. One of them, a bill of 
sale for a negro man, dated the 24th of October, 1836, was 
drawn by Mr. Croom in North Carolina, and is from a 
party who is described as of the town of Newbern. 

It appears from a poll-book or list of voters read in evi- 
dence, that Hardy B. Croom voted in Gadsden County, 
Florida, at an election held on the 6th of May, 1833, for 
Delegate to Congress. It also appears from another poll- 
book or list of voters, that at an election held on Monday, 
the 5th day of May, 1834, Hardy B. Croom voted in Gads- 
den County, Florida, for members of the Legislative Coun- 
cil. 

There was read in evidence an entry in the Register of 
the Marshall House at Philadelphia, purporting to be 
“ Sept. 28th, 1836,” in the hand-writing of H. B. Croom, 
by which he is designated as “ H. B. Croom, lady and 
child, Florida.” Also an entry in the same Register, in 
June, 1837, in the hand-writing of H. B. Croom, by which 
he is designated as “‘ H. B. Croom and lady and child, and 
Mrs. Camack, North Carolina.” 


Wm. Law, Fsq., of Savannah, and James T. Archer, 
for Appellants. 


James L. Pettigru, Fsq., of Charleston, W. G. M. Da- 
vis and Long d& Galbraith for Appellees. 


DuPont, J., delivered the opinion of the Court : 
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This cause arose out of the disastrous events connected 
with the loss of the ill-fated Steamer “Home” on her pas- 
sage from the city of New York to the city of Charleston, 
S. C., on the night ef the 9th of October, 1837. Hardy B. 
Croom and family, censisting of his wife and three children 
—Henrietta Mary aboutsixteen, William Henry about thir- 
teen and Justina about seven years of age—were passen- 
gers on board the steamer and were amongst those that 
were lost. Mrs. Camack a relative, also constituted one 
of the family upon that occasion. The bill was filed to de- 
termine the succession to such ef the estates of Hardy B. 
Croom as were located in the State of Florida, and upon 
the hearing before the Chancellor, the bill was decreed te 
be dismissed. The Complainants have appealed from that 
decision and this Court is now called on to determine upon 
its correctness. 

For a full understanding of the claims of the respective 
parties it is proper to state that the complainant Henrietta 
Smith, is the mother of the wife ef Hardy B. Croom, and 
consequently the grand-mother of the children through 
whom she asserts her claim, and that the other complain- 
ant, Elizabeth M. Armistead, is the sister of Mrs. Croom 
and the aunt of the children. Mrs. Smith is also the ad- 
ministratrix on the estate ef the children. The defendants 
are the brothers and sisters of H. B. Croom, and Bryan 
Croom is the administrator on his estate in Florida. 

The complainant Henrietta, grounds her claim up- 
on the allegation that the domici! of Hardy B. Croom at 
the time of his decease was in the State of North Carolina 
—that all of his children survived him and succeed to his 
estates, and that by the laws of North Carolina, she as the 
next of kin of Wm. Henry, the last survivor of the children, 
became the sole distributee of the personal property of Har- 
dy B. Croom, and by the laws of Florida heiress to one 
moiety of two-thirds of the real estate in Florida, which de- 
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scended to Wm. Henry, immediately from his two sisters. 
The complainant Mrs. Armistead asserts a claim to the oth- 
er moiety of these two-thirds, under the statute of descents 
of Florida. To the one-third of the real estate, which 
William Henry inherited immediately from his father, they 
make no claim. 

The issues made by the pleadings present two questions 
of fact, upon the solution of which the claims of the respec- 
tive parties mainly depend: Ist, whether the father or the 
children, or either of them was the last survivor? 2d, whe- 
ther North Carolina or Florida was the domicil of the fa- 
ther at the date of his decease ? 

In entering upon the consideration of the first question 
above indicated, the court is not insensible to the painful 
anxiety which is always engendered, when the determina- 
tion of a fact is made to rest in a great measure upon pre- 
sumption. We donot mean that legal presumption recog- 
nized by the civil law, which is founded upon the circum- 
stance of age, sex and physical strength, for it is conceded 
that the doctrine of the civil law in this respect does not ob- 
tain in our jurisprudence, either as a principle of the common 
law,or as an enactmentof the legislative authority. But we 
mean that presumption arising from the attendant circum- 
stances, which results in producing the conviction in the 
mind that the fact is as it is alledged. We are also ad- 
monished by the very appropriate citations of the counsel 
for the appellees, that the conclusions of the court must be 
based upon certainty and not be the offspring of vague con- 
jecture, or the balancing of mere probabilities. We would 
however remark, that the counsel seem to us to have press- 
ed the doctrine upon this subject, beyond the legitimate 
bounds prescribed by the authorities cited. We do not un- 
derstand the books which treat of the rules of evidence, as 
intending to mean that the certainty must reach that point 
which would exclude the possibility that the fact be other- 
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wise ; but only that it should be of such a degree, induced | 
by appropriate evidence as will produce n.oral conviction. 
This is the highest degree of certainty which can ever be 
reached even where resort is had to positive, in contradis- 
tinction to circumstantial evidence, for the witness who 
swears positively and with the most unhesitating confi- 
dence may after all mistake as to the fact or he may wil- 
fully perjure himself. That degree of certainty then based 
upon appropriate evidence, whether positive or cireumstan- 
tial, which produces moral conviction is all that is required 
in arriving at a conclusion which involves a question of 
fact. 

The counsel for the appellees very appropriately insist 
that the burthen of proof as to the survivorship of the chil- 
dren is upon the complainants, and this position is yielded 
by the counsel on that side. They also hold that if the ev- 
idence of the complainants proves the precise time of the 
son’s death, they must also show that the father died before 
that time ; that this may not be assumed, it mu&t be proved. 
Both of these positions are undoubtedly correct, but the line 
of argument used to enforce their application asrules to 
govern the investigation of the facts of the case, is in our 
opinion unsupported by reason or authority. As we under- 
stood the argument, it was that the same kind and degree 
of proof was required to prove the precise time at which 
the father ceased to breathe, as should be used to establish 
the exact time at which the son died. It so happens in this 
case that the time of the death of tke son is proved by the 
positive evidence of two witnesses who saw him drown.— 
The precise time at which the father ceased to breathe de- 
pends for its establishment, uron a presumption of fact de- 
duced from the attendant circumstances. Now tosay that 
the conclusion upon the evidence adduced in reference to 
the latter fact is mere conjecture or surmise, because it 
should happen to differ in kind or fall in degree below that 
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adduced in reference to the former, is to destroy all our ideas 
of the different kinds anddegrees of evidence which may be 
used to elicit truth. Inferences or presumptions of facts 
are always more or less violent, dependent upon the cir- 
cumstances which may be detailed by the witnesses. In 
this very case the death of the father as a matter of fact, ir- 
respective of the time at which it did occur is wholly de- 
pendent upon circumstantial evidence, for no witness testi- 
fies that he saw him in that critical moment; and yet that he 
did perish in that awful catastrophy, is as clearly and as 
fully proved, as is the death of the son. The citations from 
the recent case of Underwood vs. Wing, (31 Eng. L. and 
E. Repts. 297) contained in the brief of the counsel for the 
appellees, furnish a correct rule for the guidance of the 
Court, and in our investigations and conclusions we have 
endeavored to keep within the prescribed limits. The court 
say “the question of survivorship is the subject of evidence 
to be produced before the tribunal which is to decide upon 
it and whichis to determine upon it, as it determines any 
other question of fact.” “It is not for the person who 
claims as next of kin to show that she did not [die first.]— 
It is not for the person who claims under the disposition to 
show that probably it might be one way or the other, he 
must show that that state of circumstances did occur which 
entitle him according to the language of the will.” If we 
have comprehended the principle to be deduced from these 
citations, it is that the question of survivorship in the case 
of a common calamity is a question of fact, involving the 
simple enquiry as to which of two or more individuals was 
the longer liver, and that that fact is to be proved as any 
other question of fact, either by positive or circumstantial 
evidence, as the exigencies of the case might happen to re- 
quire. By this rule we have been guided to the conclu- 
sion which we have reached. 

A farther citation from the same case is contained in the 
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brief, to the doctrine of which we yield our cordial assent. 
It is as follows: “It is not sufficient to show a variety of 
circumstances on which it is very difficult to form your 
mind ; that if you had to lay a wager you would rather lay 
it one way than the other. The heir at lawis not tobe dis- 
possessed unless the devisee can show such circumstances 
as to displace him—not show that there is a confusion as to 
what happened and that it may have so happened as to en- 
title him, but there must be evidence as to who is the survivor.” 
While according our sanction to the correctness of these 
views we are nevertheless unable to perceive the force of 
the argument which was attempted to be deduced from 
them as applicable to the case before us. It was insisted 
upon the authority of this citation that the defendant being 
the heir at law and being known to be such, it would not 
be permitted to the complainants to oust him of his rights 
as heir, upon the mere preponderance of probabilities, but 
that the proof to this point must be such as to produce con- 
viction. In such a case we think the argument would be 
appropriate, but here the enquiry as to who is the heir or 
next of kin, is the very question to be determined. 

The citations fromthe posthumous work of Mr. Ferne, re- 
lied upon by the counsel who concluded the argument for 
the appellees, only establish thedoctrine that as against the 
next of kin of the father, legal presumptions drawn from the 
circumstance of age, sex and health will not be permitted 
to prevail ; and from this postulate the argument is attemp- 
ted to be deduced that in such a case, presumptions of fact 
arising from mere circumstances, must also be rejected as 
matters of proof. We have already stated thatjthese legal 
presumptions which obtain in and are recognized by the 
civil law, are not sanctioned in our jurisprudence. But 
while the mere legal presumption is rejected as the basis of 
a conclusion, yet it not unfrequently happens that the con- 
sideration of age, sex, &c., are resorted to in connection 
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with other circumstances as a matter of evidence, from 
which a certain conclusion may be legitimately inferred.—| 
As we understand thedoctrine of the common law, it is this, 
that when several individuals perish by a common calamity 
and there is no circumstance other than that of age, sex, 
&c., from which it may be rationally inferred who was the 
longer liver, in such case, no presumption arises upon which 
a conclusion can be predicated. But that when thecalami- 
ty, though common to all, consists of a series of successive 
events, separated from each other in point of time and char- 
acter, and each likely to produce death upon the several 
victims according to the degree of exposureto it, in sucha 
case, the difference of age, sex and health becomes a mat- 
ter of evidence and may be relied upon as such. This dis- 
tinction is based upon sound reason and is not unsupported 
by authority. (8 Met. R. 371, Coy et al vs. Leach.) 
Another principle of law equally founded upon reason is, 
that where the evidence has traced the parties into a com- 
mon danger which proved fatal to both, the last one seen 
or heard, within the operation of the cause of death, must 
' be adjudged the survivor, unless there be something in the 
nature of the circum-tances to rebut the presumption. (1 
Cheves’ Eq. R. 108, Pell et al vs. Ball.) The principle is 
deduced from the doctrine established in the analagous case 
of a presumption of death from long absence, and we think 
it may be appropriately adopted as arule of evidence ap- 
plicable to the circumstances of this case. 

From these preliminary observations, it will be perceiv- 
ed that while we have discarded mere conjecture as a ba- 
sis of the conclusion at which we have arrived upon the 
question of survivorship, and rejected the legal presumptions 
recognized in the civil law, we have nevertheless felt our- 
selves at liberty to resort to all the circumstances attend- 
ing that fatal catastrophy ; tolook to the respective situations 
of the parties with respect to locality and consequent ex- 
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posure to danger, and also to their physical strength as im- 
parting more or less ability to combat the impending peril, 
if per chance from allof these data we might attain to that 
degree of certainty which would produce upon the mind a 
moral conviction as to the real state of the fact. 

The first enquiry then is as to the comparative strength 
of Hardy B. Croom and that of his wife and children. It 
is unnecessary to extend this comparison beyond the son 
William Henry and the daughter Henrietta, for there is no 
room to doubt that as to the balance of the members of his 
family, they all perished before him. 

There is no controversy respecting the fact that Mr. Croom 
was a manof delicate constitution, and that his general 
health was enfeebled by the inroads of a pulmonary affec- 
tion. This is admitted by the parties on both sides, and it 
is especially set up by the defendant as one of the control- 
ing causes which first operated to induce his alledged re- 
moval to Florida. But it is not so much with his general 
health, as with the state of his physical energies at the 
moment of the disaster or immediately before, that we 
have todo. Dr. Hawks says: “I saw him two or three 
days before he left here on the Home—the state of his 
health was feeble.” 

Dr. Torry says: “I considered Mr. Croom a very feeble 
man, who might be carried off at any moment by a slight 
increase of his disease. On his last visit to New York he 
was as feeble as I ever saw him, and on the very morning 
of his departure in the Home, he called on me, and appear- 
ed to be as feeble as Iever saw him. I have made botani- 
cal excursions with him, and he always soon became ex- 
hausted. From his bodi y infirmity, I considered him inca- 
pable of performing any such service as pumping.” 

Dr. McLean says: “I have already stated that he was in 
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@ state of utter prostration when I saw him last, which was 
a few days before he embarked—incapabie of any physical 
exertion beyond that of mere locomction.” 

Bishop, Quinn, Hussy, Vanderzee, Mrs. Schroder, alltes- 
tify to his extrerme feebleness while on the passage, and 
down to the time of the disaster. One of these witnesses 
states that Mr. Croom assisted in handing the empty buck- 
ets used in bailing, and that becoming exhausted, he was 
compelled to desist. 

This testimony abundantly establishes the fact that du- 
ring the time and at the crisis of the disaster, Mr. Croom’s 
physical condition was such as to utterly incapacitate him 
for the exertion of any physical effort beyond such as might 
be compassed by the decrepitude of old age or the feeble- 
ness of early childhood. 

On the contrary, the proof is that his daughter Henrietta 
Mary, a young lady about sixteen years of :ge, and his son 


_a lad about thirteen years old, were both possessed of good 


| physical constitution and were capable of exerting as much 
\physical effort and of enduring as much bodily fatigue, as 
‘might be expected of persons of their age and sex respec- 
tively. We have now in this array of evidence the com- 
parative ability of the father and children for the exertion 
of that bodily strength and the endurance of that fatigue 
which the exigencies of the disaster may readily be sup- 
posed to have required. 

Before proceeding to ascertain the local positions of the 
respective parties, at and during the crisis of the calamity, 
it may be proper to define the position of the Steamer, wiih 
respect to the adjacent coast. The evidence is that she 
went on the breakers bow foremost, and afterwards swung 
around so as to bring the larboard wheelhouse next to the 
thore—she heading a little to the North. 

With respect tothe local positions of the several individ- 
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uals, the evidence is that immediately as the boat grounded» 
there was a general rash of the passengers from the after 
cabin to the gangway; that Mr. Croom was amongst 
those who thus got into the gangway—that he was seen 
with a lady on either arm—the little daughter Justina in 
front ef the group, and the son William Henry in the rear 5 
that at this moment a breaker swept through the gangway, 
and when it had passed off, none but the son was seen hold- 
ing on to the tiller-repe. That one of the ladics mentioned 
as hanging on the arm of Mr. Croom, was his wife, is es- 
tablished by tke concurrent testimony of the witnesses. Whe 
the other lady was is testified to only by Mrs. Schreder— 
she says that it was Mrs. Camack, the aunt of Mrs. Croom, 
and a member of the family. CQne of the witnesses speaks 


of seeing Mr. Croom standing near the kitchen with his 


son, after the passage of the first wave. At this time the 
breakers had demolished the starboard wheel-house and 
the pannel work inclosing the engine on that side of the 
boat. While he was standing in this position, another 
breaker swept the lower deck, and upon the water passing 
off Mr. Croom was never more seen—the son still retained 
his position. From this detail of the facts, it is not a vio- 
lent presumption to conclude that Mr. Croom was swept 
overboard hy this wave. How long in his enfeebled state 
of healih and exhausted energies he could have survived 


amid the tumult of waters, will be readily conceived by re- | 


ference to the testimony of Lovegreen, who says that no 
man, however athletic, could sustain himself more than 
twenty minutes, unless aided by some part of the wreck to 
float upon. This we think fixes with unerring certainty 
the precise period of time at which Mr. Croom perished.— 
Now let us see how long this was before the son was seen 
to drown. 

_ Bishop who testifies to the fact of seeing Mr. Croom near 
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the kitchen door with his son, says that it was after missing 
Mr. Croom as before stated, that he and the lad stepped up- 
on a portion of the guard of the boat which floated off with 
. them towards the shore, and that the time which elapsed 
from the parting of the guard, to the time of its grounding, 
at which time the younger Croom fell off and was drowned, 
was from a half to three quarters of an hour. Now it be- 
ing shown that if Mr. Croom, instead of being weak and 
enfeebled by disease and exhaustion, as he was, had posses- 
sed the strength of an athletic and robust man inthe full 
vigor of life, that even with such advantages for sustaining 
lite, he could not survive more than twenty minutes, and 
that the time which elapsed from the period when the son 
got on the portion of the wreck upon which he was floated, 
to the period when he is known to have perished, was from 
a halfto three quarters of an hour, the conclusion is irre- 
sistible, that the son must have survived the father. To this 
strong presumption of fact, is opposed the vague conjecture, 
that during all this time, Mr. Croom might by possibility 
have been floating upon some portion of the wreck and 
thus sustained his life to a period subsequent to the death 
of hisson. The conjecture is within the range of possibili- 
ty, but it is of too vague a character to combat a rational 
presumption which has been deduced from known facts. 
With respect to the survivorship of the daughter Henri- 
etta Mary, there is not that concurrence of testimony which 
fixes the survivorship of her brother, but we are nevertheless 
constrained to the conclusion that she also survived her 
father, though her death preceded that of her brother’s.— 
It will be noted in this connection that none of the witnesses 
who speak of seeing the family group in the gangway on 
the lower deck, make any mention of this young lady, as con- 
stituting one of the group. The strong probability isthat at 
the moment that the rush was made by the passengers from 
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the after cabin, she became separated from her parents,and 
. Seeing the impending danger which threatened those who 
were congregated on the lower deck, she sought safety on the 
upper deck, and was one of the three or four ladies who are 
proved to have been on thatdeck. Only two of those ladies 
are identified by name, viz: Mrs. Schroder and Mrs. Hussy ; 
the namesof the others areunknown. Quinn, however, testi- 
fies positively that after he had been driven to the upper 
deck by the breakers which were continually sweeping the 
lower deck, Miss Croom and himself sought refuge upon the 
topof the larboard wheelhouse. Lovegreenand Varderzee, 
both concur, that at this point of time no human being 
could possibly have survived upon the lower deck—that 
they must have been either crushed by the falling of the 
upper deck, or have been swept into the sea. Here then 
we have it established beyond all reasonable conjecture to 
the contrary, that the young lady was alive at a, point of 
time posterior to that at which the father must have perish. 
ed. But in addition to and in confirmation of this reasona- 
ble presumption is the further fact, attested by the witness 
Quinn, who says that she remained with him on the wheel- 
house for the ee of five minutes and until it was also 
broken up, when she was cast into the sea and was lost. 
Upon a full review of all the testimony bearing upon the 
question of survivorship, we have been irresistably led to 
the conclusion, that in the common calamity which over- 
took this highly interesting and respectable family, whose 
melancholy fate has brought mourning and grief to a large 
circic of relations and friends, the father perished before 
either his daughter Henrietta Mary, or his son William 





Henry, and that of the sister and brother, the latter was the Kn 


last survivor. 
' The next subject that claims our attention is that of dom- 
cil. The question presented for our determination is, wheth- 
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er the domicil of of Hardy B. Croom, at the time of his death, 
was in the State of North Carolina, or in the State of Flor- 
ida. The evidence abundantly shows—and it is conceded 
that the former State was his domicil of origin—that he was 
born, educated, married and resided in that State down to 
the date of the removal of his slaves to Florida and the es- 
tablishment of an agricultural interest in this State, which 
occurred in the year 1831. It is the fact of this establish- 
ment of his agricultural interest here, and a divided resi- 
dence consequent thereon, that has raised the question with 
respect to his domicil of succession. 

/ The term domicil has a variety of significations depend- 
ent upon its various applications. In common parlance, it 
is often taken to mean simply the house in which a man 
may have his abode for the time being. Again a man may 
have a commercial, a political or a forensic domicil, and 
all of these may exist at one and the same time, and in dif- 
ferent localities. Domicil however, in the sense in which 
we have to deal with the term, has a different signification. 
It is here to be understood as furnishing the rule by which 
the succession to personal property iste be governed. In 
this sense it is termed the “domicil of succession.” In the 
elementary works, as well as in the reports of adjudicated 
cases, much difficulty has been encountered in circumscri- 
bing within the limits of a definition this term, and it has 
ever been said that itis a term which is not susceptible of 
adefinition. In the correctness of this latter assertion we 
cannot concur, for it would be a reproach to our languageto 
suppose that its poverty is so extreme that no apt and ap- 
propriate words could be found in its extensive vocabulary 
sufficiently comprehensive to compass the meaning of a le- 
gal term of eve:y day use. And it would bea greater libel 
on the noble science of law to charge it with the use of a 
term incapable of definition, and consequently unintelligi- 
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ble to the legal apprehension. The real difficulty encoun- 
tered by writers upon this subject lies not at all in being 
able to assign a definite meaning to the term itself but the 
failure to do so has arisen from the vain atteinpt to circum- 
scribe within certain prescribed limits, and to enumerate 
the particular acts which shall betaken to prove the estab- 
lishment of a domicil of succession. It must readily occur 
that no compass of Janguage can ever fully comprehend the 
variety of acts which shall in any given case tend to prove 
the establishment of a domicil; for these acts will ever be 
as various as are the occupations of men or the emotions of 
the mind. When the term domicil is used in this connec- 
tion, the legal apprehension promptly comprehends its full 
signification, viz: that it is the actual residence of a man, 
within some particular jurisdiction, of such a charaeter as 
shall, in accordance with certain well established principles 
of public law, give direction to the succession to his person- 
al estate. To determine the character of that residence, 
certain criteria are to be resorted to; and it is the attempt 
to circumsbribe these criteria within definite limits that has 
given rise to the assertion, so derogatory to the law asa 
science, that it deals in the use of a term which is incapa- 
ble of a definition. This vindication of the law we have 
deemed to be not inappropriate upon the present occasion. 

Judge Story classes domicil under three distinct heads, 
viz: domicil by birth, domicil by choice and domicil by 
mere operation of law. The first is the common case of 
the place of birth, domicilium originis ; the second is that 
which is voluntarily acquired by a party, proprio mar'te ; 
the last is consequential, as that of the wife, arising from 
marriage. (Story’s Con. L. 48-9.) It is with the second of 
these that we shall principally have to do in the progress 
of this examination. 

The various attempts which have been made to define 
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this term, amount as before intimated, rather to criteria by 
which to guide toa conclusion than to the definition itself, 
and thus viewed, they are certainly worthy of all consider- 
ation. Amongst these various attempts to give a fixed 
meaning to the word we find the following: Denizart says, 
“The domicil of a person is the place where he enjoys bis 
rights and establishes his abode and makes the seat of his 
property.” The Encyclopedists say, “ That it is properly 
speaking, the place where one has fixed the centre of his 
business.” Pothier says that “It is the place where a per- 
son has established the principal seat of his residence and 
of his business.” Vattel has defined domicil to be “a fixed 
residence in any place with an intention of always staying 
there.” Judge Story says, “In a strict and legal sense, that 
is properly the domicil of a person where he has his true, 
fixed, permanent home and principal establishment, and to 
which whenever he is absent, he hasthe intention of return- 
ing, animus revertendi.” (Story’s Con. L. 39.) 

The definition of domicil according to the Roman law, we 
are told by Mr. Phillimore is as follows: “In whatsoever 
place an individual has set up his household gods and 
made the chief seat of his affairs and interests, fromm which 
without some special avocation, he has no intention of de- 
parting ; from which when he has departed, he is consider- 
ed to be from home, and to which, when he has returned, 
he is considered to have returned home.” The same dis- 
tinguished author in his recent treatise on this subject, re- 
marks, with marked liberality, as follows: “Perhaps the 
American Judges have been the most successful in their 
attempt-, (at a definition,) and from a combination of their 
dicta upon different occasions, we may arrive at a tolerably 
accurate definition in designating it ‘a residence at a partic- 
ular place, accompanied with positive or presumptive proof 
of an'intention to remain there for an unlimited time.”— 
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Domicil he proceeds to say, “answers very much to the 
common meaning of our word ‘home,’ and where 2 person 
possesses two residences, the phrase, ‘he made the latter his 
home,’ would point out that tobe his domicil.” (Phillimore’s 
Law of Domicil 18. We like this conception of the word 
home, which constitutes the commanding element of the defi- 
nition given in the Roman law, as well as those given by 
these two modern jurists. It is the word whose essential 
meaning comes up fully to cur idea of domicil. It is a 
word which admits not of qualification. To speak of a per- 
manent home is to perpetrate a tautology—to speak ofa tem- 
porary home is to involve a contradiction of terms. Itisa 
word which finds its true interpretation in the instincts of 
our nature. It is a word the full meaning of which is of 
universal appreciation; it is understood alike by the de- 
graded savage and the classic Greek—by the Republican 
serf and the refined Roman. Wherever that spot is found 
there the law fixes the domicil of succession, it matters 
not whether that be upon the wasted hills of the “ North 
State” or on the virgin plains of the “ Land of Flowers.”"— 
The determination of that locality is the subject of evidence, 
and that evidence must establish two points—first an actu- 
al residence, and secondly the deliberate intention to make 
it his home, in the acceptation in which it is used in the 
foregoing citations. Ordinarily the proof of the first point 
can never present any very serious difficulty. Not so how- 
ever with respect to the second. The establishment of the 
purpose or intent will usually depend on a variety of acts or 
declarations, all of which must be weighed as we would 
weigh evidence upon any other subject. These constitute 
the crileria of intention, and are more or less conclusive ac- 
cording to their character as we shail perceive by reference 
to the doctrines and rules hereinafter adverted to. 


20 








154 SUPREME COURT. 
———————— EE ——? 
Smith and Armistead-vs. Croom et al.—Opinion of Court. 











For the purpose of avoiding confusion, and in order tobe 
able to estimate the value of the numerous adjudicated ca- 
ses which were cited to the court as authority upon this 
subject, it will not be inappropriate to advert briefly to the 
extent and origin of the law which, as an incident of domi- 
cil, gives direction to the succession to personal property. 
Upon enquiry we shall find this doctrine of the Jaw is of al- 
most universal acceptance amongst the nations of the civ- 
ilized world, and that it owes its paternity tothe exigencies 
of international intercourse and is sanctioned by that com- 
ity which is known as the foundation of the jus gentium, It 
is very true that every independent sovreignty has the right 
by local legislation, to withdraw from the operation of this 
doctrine, the property that may chance to be found within its 

© territorial jurisdiction. But the experience of mankind has 
demonstrated its wisdom, and it is quite questionable whe- 
ther any one State could so legislate without bringing her- 
self into direct hostile collision with other nations. This 
subject is ably treated of by Chancellor Kent in the 2nd 
volume of his Commentaries at page 344, and his work may 
be consulted with profit. 

Before proceeding to the examination of the evidence in 
this case, it may serve a useful purpose to lay down a few 
simple rules of easy application. The first principle to 
which we refer is, that the domicil of origin once ascer- 
tained will attach until a new domicil is established facto 
et animo. Monroe vs. Munroe, 7 Clarke’s and Finnelly’s 
Repts. 842; Phill. on Domicil, 75. 

2nd. The mere intention to acquire a new domicil with- 
out the fact of an actual removal avails nothing; neither 
does the fact of removal without the intention. Story’s 
Con. L., 46. 

In entering upon the examination of the evidence touch- 
ing the question whether Mr. Croom’s domicil of succession 
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was in a Florida or in North Carolina at the time of his éemh, 
we have classified it into acts and declarations, and shall 
proceed in our investigations in that order. 


First ais Acts: 
There is no controversy about the fact that Mr. Croom 


did actually make large purchases of land in Florida prior 
to the year 1834, first in the counties of Gadsden and Jack- 
son and subsequently in the county of Leon; that these 
lands were purchased expressly for agricultural purposes 
and not for speculation; that they were actually settled 
and improved by Mr. Croom, and that he removed all of 
his slaves with the exception of a few house servants, from 
North Carolina to Florida and settled them upon these lands; 
that his principle agricultural establishment and the bulk of 
his fortune was in Florida ; that he annually visited his plan- 
tations in person, and during those visits spent a large por- 
tion of each year in Florida, sometimes residing in the fam- 
ily of his brother Bryan Croom, and after the settlement of 
his plantation in Leon county, occupying a house on his pre- 
mises, where he received company and extended the rights 
of hospitality to his friends. The evidence shows we think, 
that after the settlement of his plantation in Leon county, 
he might be considered a resident or inhabitant of that coun- 
ty, in the common acceptation of those terms. These are 
all indicia tending to the establishment of his domicil of suc- 
cession. Here was an actual residence and inhabitancy es- 
tablished, with the bulk of his fortune drawn around him, 
and the centre of his business fixed. 

To these indicia are opposed the fact that his original 
domicil in North Carolina had not been abandoned de facto; 
that his family mansion had not been disposed of, nor had 
it been dismantled but that it still continued tobe theactual 
residence or habitation of his wife and children—the house- 
hold furniture and decorations remaining the same, as also 
the accustomed retinue of servants. 
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Here we have in opposing array the acts which go to es- 
tablish the matter of fact, and to determine the preponder- 
ance it becomes necessary to advert to a few plain rules of 
law as we find them enunciated in the books: Ist. The 
original domici! is not gone until a new one has been actu- 
ally acquired, facto et animo. 2nd. Theplace where amar- 
ried man’s family resides is generally to be deemed hisdom- 
icil; but the presumption from this circumstance may be 
controlled by other circumstances. 3rd. The house of trade 
or centre of a man’s business in connection with actual res- 
idence, raises a strong presumption going to fix a man’s 
domici! of succession, and may be taken to be conclusive up- 
on his commercial domicil. Butin determining a domicil 
of the former character, when the house of trade and cen- 
tre of business is opposed by the locality of the wife and fam- 
ily, that locality is deemed the better criterion of domicil. 
Phill. Law of Dom., 82 et passim. Story’s Con. L., 45 et 
passim. 

On the one hand we have the actual residence of Mr. 
Crocm in Florida—on the other we have the equally well 
established fact that he had not de facto abandoned his res- 
idence in North Carolina, but that he continued to spend a 
portion of each year down to the time of his death with his 
family at their original piace of abode. On the one hand 
we have the strong circumstance that the centre of Mr. 
Croom’s business and the bulk of his fortune was in Flori- 
da. To this is opposed the fact that the locality of his wife 
and children was in North Carolina, and the weight of that 
circumstance is greatly increased by the fact that they oc- 
cupied the original family mansion by his authority and ap- 
probation. To account for the want of an abandonment 
de facto of the family mansion in North Carolina the defen- 
dants insist that it was occasioned by the state of Mrs- 
Croom’s health. Without undertaking to settle the ques- 
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tion of health, which was mooted and so vigorously contes- 
ted on either side, we think that if the fact be as was insis- 
ted by the counsel for the defendants, it becomes a most 
pregnant circumstance, as a matter of evidence upon the 
question of intention. Can it be presumed thata gentle- 
man of Mr. Croom’s high social position—a gentleman of 
education and intellectual refinement—one who exhibits as 
he does in his voluminous correspondence with his family, 
so much of the tender husband—the affectionate father— 
that he, influenced by a sordid appetite for wealth—the de- 
sire to find a field of opsration which might give a wider 
scope to the pursuits of his favorite science or even with a 
view to the restoration of his own health—that he under the 
operation of these combinedinfluences could ever for a mo- 
ment, at any time after the first removal of his slaves to 
Florida have entertained a present intention to desert that 
afflicted wife who so much needed his sympathy and sup- 
port. Such a presumption would be a libel on the uncon- 
scious dead, and we are well assured would be scouted with 
merited indignation by the intelligent and worthy counsel 
who represent the defendants; and yet to our minds the 
premises being assumed, the presumption is legitimate.— 
For without a present intention to abandon the domicil of 
origin at gll hazards and without any qualification, the fix- 
ing of his partial residence in Florida and the occupancy 
of a house on his plantation during a portion of the year, 
although these acts might, under the operation of local laws, 
be sufficient to constitute him a resident or inhabitant, yet 
under that law which pervades the jurisprudence of the civ- 
ilized world and finds its only sanction in the comity of na- 
tions, they are impotent to establish the domicil of succes- 
sion. As we understand the doctrine of the books, it isnot 
the present intention to acquire a domicil in futuro, that 
they recognize as an element of the domicil of succession ; 
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but it must be a present intention to acquire it in presenti. 
And hence the admitted doctrine that where a party aban- 
dons the domicil of origin in fact, and with a present inten- 
tion to acquire a new one, if he dies in ilinere and before 
he has consummated that intention by an actual residence, 
the domicil of origin ipso facto and eo instanti reverts and 
re-attaches to the party. We therefore conclude that these 
acts of purchasing lands, settling plantations and residing 
portions of the year in Florida, do not of themselves indi- 
ca‘e such a present intention as would warrant us in de- 
claring that Mr. Croom had abandoned his domicil of origin 
in North Carolina. 

The next prominent act of Mr. Croom which claims our 
attention, is that of the exercise of the political right of vo- 
ting at a public election in the territory of Florida, coupled 
with the negative act of ceasing to exercise that right in 
North Carolina after the date of the first removal of his 
property to the said territory. While the evidence fully es- 
tablishes this state of case, we nevertheless think that un- 
due importance is given to these acts, and that they do not 
indicate any intention either to abandon the domicil of ori- 
gin or to acquire a domicil of choice. + In using the term 
domicil in this connection we intend to be understood as 
meaning the domicil of succession, as contradistinguished 
from the other kinds of domicil—such as political, commer- 
cial and forensic. This distinction ought always to be 
kept prominently in view whenever we attempt to investi- 
gate the subject, and it is for the want of a proper observ- 
ance of it that so much confusion and contradiction has 
crept into the opinions accompanying the adjudicated cases. 
In many of these opinions there is an utter confounding of 
the terms residence, habitation and domicil as they are 
found in the local statutes of different States, with that dom- 
icil of succession which has its only sanction in the general 








TERM AT TALLAHASSEE, 1857. 





— ——— - 
Smith and Armistead vs. Croom et al.—Opinion of Court. 








law which has obtained as arule of action throughout the 
civilized world. This confounding of terms is the prolific 
source of those numerous dicta which serve only to bewil- 
der the honest enquirer after truth. To our minds nothing 
can be more illogical or less likely to elicit truth than the 
attempt to apply the legal principles governing the one 
class of domicil to that of the other. Without dilating fur- 
ther upon the subject, it may suffice to show that we are 
fully sustained in these views by authority of the highest 
character. 

Phillimore in his recent treatise on the law of domicil, at 
page 88, et seq., has collated the authorities upon this par- 
ticular point. He informs us that the possession and exer- 
cise of political rights and the payment of taxes have been 
considered as strong tests of domicil by the Roman law 
and by the civilians, but that they have had perhaps less 
weight given them in England than in continental Europe. 

In the case of DeBonneval vs. DeBonneval the court 
observed—“I am inclined also to pay very little attention 
to the statement as to his exercise of political right in France 
or his being registered as avoterhere; being a house-keep- 
er he was registered-here as a matter of course.” 

In the case of the ship “Ann” the question was whether, 
from the residence and employment of the owner and mas- 
ter, he was quoad the vessel to be consided a British subject. 
Sir W. Scott in pronouncing judgment observed: “The ques- 
tion therefore comes to this, whether the claimant is quoad 
this property, to be considered as a British subject. For 
some purposes he is undoubtedly so to be considered. He 
is born in this country and is subject to all the obligations 
imposed upon him by his nativity. He cannot skake off 
his allegiance to his native country or divest himself alto- 
gether of his British character, by a voluntary transfer of 
himself to another country. For the mere purposes of trade 
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he may indeed transfer himself to another State and may 
acquire a new natitional character.” * * “Now theac- 
count which he gives of himself is that he was born at Fal- 
kirk in Scotland—that during the last seven years he has 
been chiefly at sea, but when at home he has lived and still 
lives at Bathgate, in the shire of Linlithgow, in North Bri- 
tain—that he is asubject of our sovreign Lord the King, 
but about sixteen years ago he was admitted a citizen of 
the United States of America for the purpose of commerce 
only. Why this transaction is for the purpose of commerce ! 
According to his own account then, he ceased to be a Bri- 
tish subject for commercial purposes.” (Cited in Phill. on 
Dom., 90.) 

This case bears with peculiar weight upon the distinc- 
tion which we have taken between the different kinds of 
domicil, for while it is strenuously maintained agreeably 
with the English doctrine upon the subject, thata British 
subject cannot voluntarily throw off his national allegiance, 
yet it is ruled that for the purpose of commercehe may cease 
to be a British subject. 

The same distinction is recognized in our courts. In the 
ease of Guier vs. O’Daniel, (1 Binn. R. 364,) Rush, Pres. 
said—“ It is I think extremely doubtful whether voting and 
paying taxes, are in any way necessary to constitute a dom- 
icil, which being a question of general law cannot depend 
on the municipal regulations of any State or nation.” The 
citation of authority on this point might be indefinitely ex- 
tended, but this will suffice to show that upon the question 
of a domicil of succession, the act of voting if at all admis- 
sible as a criterion of intention, is at best of a very dubious 
character, and entitled to very little weight. 

Having thus examined the various cyiteria of intention 
as classed under the head of acts, we now proceed to con- 
sider those coming under the head of Declarations. 
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1st. Oral Declarations :—We have scrutinized with much 
care the testimony of the numerous witnesses who have 
spoken with respect to the oral declarations of Mr. Croom 
concerning the place of his domicil, and the result of our 
investigation is, that the evidence thus deduced is so vague 
in point of date and expression, and so very contradictory 
in terms, that we are constrained to reject it entirely from 
the consideration of the cause. This vagueness and con- 
tradiction could be glaringly exhibited had we the time and 
space to refer to the depositions of the respective witness- 
es in detail, and would fully justifiy the assertion to be met 
with in the books, that “of all kinds of evidence it is the 
most unreliable.” 1 Stark. on Ev. 460. Phill. on Dom. 77- 

2nd. Written Declarations :—Under this head may very 
appropriately be considered the entries in the register of 
the “ Marshal House,” a hotel located in the city of Phila- 
delphia. There are two entries made in the ‘hand writing 
of Mr. Croom, at two different dates, the former describing 
himself as of Florida, the latter as of North Carolina.— 
Were there not this palpable contradiction in the two en- 
tries, they could have but very little weight in determining 
the question of domicil, when it is recollected that {Mr, 
Croom had a divided residence, and he might well have 
described himself as of either place. 

‘Under the same head may be considered the description 
which Mr. Croom gave himself in certain bills of sale, ex- 
ecuted between the date of the removal of his slaves to 
Florida, and the date of his decease. In these he is de- 
scribed as of the State of Florida. The authorities are 
somewhat conflicting as to the weight to be given to de. 
scriptions in legal documents; but the better opinion seems 
to be that the weight due to this species of evidence must 
very much depend‘upon the particular circumstances of 
each case, and that it would rarely be safe to discard al- 


together the consideration of it. Phill. on Dom., 87-8. 
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A circumstance connected with the execution of one of 
these bills of sale, was strenuously pressed in the argn- 
ment, as entitling it to great weight; that circumstance 
‘was the fact, that 2 was executed in North Carolina. 
Ordinarily, the presumption of an executed intention to fix 
the domicil of succession, arising from such a circumstance, 
would be very strong; but in this case, and with respect 
to this particular document, it is encountered by this con- 
trolling fact, that whatever may have been his intention 
prior to the date of that instrument, it is not pretended to 
be controverted, that, at that particular period of time, he 
had given over any intention to make Florida the seat of 
his family establishment. As bearing upon this point, 
amongst others, we are not insensible to the position assu- 


‘med by the counsel for the defendants, viz: “That the 


issue being as to whether H. B. Croom did, or did not, ac- 
quire a domicil in Florida in the year 1832 or 1833, the 
evidence must be confined to the period of time indica. 
ted.” Ifthe premiss assumed in this proposition be grant- 
ed, then the conclusion is undoubtedly correct, and the ar- 
gument deduced from it would apply with force, not only 
to the point now particularly under consideration, but to 
others to which it was sought to apply it. But we do not 
agree that the csswe is as stated in the proposition. The 
chief obstacle which the defendants have had to encoun- 
ter, in order to make good their defence, and thereby de- 
feat the claim of the plaintiffs, is the fact of the non-aban- 
donment, de facto, of the domicil of origin. The evidence 
shows that this‘non-abaudonment continued down to the 
very period of Mr. Croom’s death. Under these circum- 
stances we think that the true issue is, not whether a dom- 
icil of choice had been acquired at any particular period 
of time, but whether at any time, from the date when he 
first purchased land in Florida and removed his slaves 


‘there, down to the date of his decease, he had so acquired 
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a domicil in that State. If we be correct in this, then it 
is manifest, upon every principle of sound reason, that the 
evidence bearing upon the question of intention, through. 
out that entire period of time, must all be resorted to, and 
that each particular circumstance occurring within those 
limits, becomes a part of the res geste. 

Under the head of written declarations, we now approach 
the portion of the evidence which is contained in the very 
voluminous correspondence, consist:ng of letters written 
by and to Mr. Croom, during a period immediately ante- 
rior to the date of his first visit to Florida, down to the 
date of his departure from New York on board the ill-fated 
“Home.” From a careful examination of this corres- 
pondence, aided as we have been by the abstracts kindly 
furnished us by the counsel on both sides, we have been 
irresistibly driven to a conclusion respecting Mr. Croom’s 
intentions, throughout the entire period of that correspond- 
ence, which leaves not a lingering doubt upon our minds. 
No impartial mind can fail to arrive at the conclusion that, 
in the first visit of Mr. Croom to Florida, stimulated by 
the prospect of health, wealth, and the pursuit of a favor- 
ite science, he did entertain a present purpose and a pres- 
ent intention to make his future home and that of his 
family in that State. But the conclusion will be equally 
irresistible that this purpose and intention remained but 
for a brief space of time, and certainly was abandoned be- 
fore he had fitted up, or even procured a house for the ac- 
commodation of his family. This vacillation of purpose 
is the marked characteristic of the entire correspondence; 
and to show what little reliance ought to be placed upon 
his declarations in the earlier portion of the correspondence, 
connected with the removal of his slaves to Florida, it ig 
only necessary to refer to that correspondence. It will be 
remembered that the removal of the slaves to Florida was 
in the fall of 1831, and we find that as early as the 18th of 
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May of the next year, in a letter of that date, he intimates 
a desire to transfer a portion of his planting interest in 
Florida to another State. In the letter of that date to his 
brother, Mr. Bryan Croom, he says: “If our place on the 
Apalachicola could be sold at a fair price, I would be wil- 
ling to transfer a part of our negroes to this State.” 

To show that the defendant, Bryan Croom, himself did 
not consider that his brother had designed, by the act of 
removing his slaves, to establish his residence in Florida, 
we refer to his letter of the 14th of August, 1832, in which 
this passage occurs: “ Write me when you will probably 
come to Florida, and I would impress you with thinking 
seriously of moving to it.” Now if the defendant, when 
he wrote this letter, had deemed that the removal of his 





negroes to Florida had been made with the intention of 


making that State the residence of himself and family, why 
this solicitation ? 

On the 17th August, 1832, H. B. Croom writes to his 
brother Bryan—* J expect to goto Florida with Mrs. 
Smith,” (his wife’s mother.) “ Jf she does not like it we 
will look at Alabama.” 

On the 6th of October, 1832, he again writes to his bro- 
ther—“ J am very anxious to be with you, and am resol- 
wed to remain 12 or 18 months atleast. Next May Ithink 
of looking at Alabama, and perhaps you will accompany 
me.” 

Now, in the face of these written declarations, will it be 
seriously insisted that at this date, (Oct. 6th, 1832,) Mr. 
Croom entertained that fixed intention of remaining per- 
manently in Florida, which the law requires to establish 
the domicil of succession? But the argument is, that at 
a later date, to-wit: in May, 1833, his domicil was estab- 
lished by the act of voting for Delegate to Congress. Now 
when it is remembered that his presence in Florida at the 
time of the election in 1833, was in accordance with the 
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cutuasiaaned v1 Visit it referred to in » the letter of the 6th of 
October, we submit to any candid legal mind what value 
can be attached to this act of voting. 

But how was it in 1834, when he again voted for mem- 
bers to the Legislative Council? Did this act fix his dom- 
icil then? To determine that point, it is only necessary to 
refer to the letter of his wife, addressed to him under date 
of the 9th of February, 1834. In that letter she says— 
“ Mr. B. recommends Mobile. Suppose, before you settle 
permanently, you give yourself time to judge.” From 
this remark it is quite evident, that at this date, his wife 
did not consider him permanently settled in Florida; and’ 
of all persons she most assuredly ought to be deemed to 
have best known his mind on the subject—a subject which 
was so intimately connected with her comfort and happi- 
ness. 

Here we might with propriety close our reference to the 
evidence disclosed in the correspondence, inasmuch as it 
seems to have been conceded by the position assumed in 
the argument, and which we have before noticed, that un: 
less the domicil of succession was established in the years 
1833 and 1834, it never was established after that date.— 
But as we have before expressed the opinion that every 
part of the evidence, covering the whole time that elapsed 
between the first removal of the slaves to Florida, down to 
the period of his death, was to be taken to form a part of 
the res geste, we will proceed briefly to refer to such of the 
later letters as may serve to throw any light upon the sub- 
ject. 

On the 6th of October, 1835, Mr. Croom writes from his 
home in Newbern, N. C., to Dr. Torrey of New York, “TI 
am about to leave on my annual peregrinations South.” 
Who can mistake the import of this language? Would a 
man of Mr.-Croom’s education speak of “ peregrinating” 

~ his home—his fixed place of residence—his domicil of 
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succession? In marked contrast with this language, is 
that which pervades and runs through the whole corres- 
pondence whenever a visit to Newbern is mentioned. Then 
the language is, ‘I am anxious to return home,” and with 
the word home is frequently coupled the endearing associa- 
tions of “ wife, children and friends.” 

On the 8th November, 1835, he writes to his wife from 
Florida, “It is a good country for planting and merchan- 
dize, but I cannot say it is a desirable country to live in; 
indeed, I have pretty well concluded not to settle here, but 
to make all the money I can, and lay out none of it in 
building.” 

On the 17th October, 1836, he writes to Dr. Torrey, of 
New York, from Newbern—*I am about to break up my 
establishment here and transfer my family further South. 
I do not propose to settle them in Florida, but probably 
in Charleston, where I can more easily visit my planta- 
tions in winter, and where [ shall enjoy a more cultivated 
society, and greater literary means than I can elsewhere 
find at the South.” 

On the 7th of February, 1837, he writes to Dr. Torrey, 
informing him that he had obtained Mr. Poinsett’s late res- 
idence in Charleston. 

We have thus collated and considered the various cir- 
cumstances relied upon for the defendants as criteria by 
which to determine the domicil of Hardy B. Croom. These 
have been encountered, on the part of the complainants, 
by the overwhelming presumption arising from the preg- 
nant circumstance of the non-abandonment de facto of his 
domicil of origin, and the continued residence of his family 
there, surrounded by the entire domestica instrumenta of 
a gentleman’s establishment; and whether we adopt the 
one or the other of the numerous definitions assigned to 
the term, we are constrained to decide that his domicil of 
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succession, at the time of his death, was located in the 
State of North Carolina, and not in the State of Florida. 

We now proceed to the consideration of the third point 
made in the argument, and which involves the interpreta- 
tion and construction to be given to the 10th clause of the 
act regulating Descents, approved 17th November, 1829. 
The necessity for this adjudication arises from the conclu- 
sions at which we have arrived upon the question of survi- 
vorship. The conclusions upon that point are, that Hen- 
rietta Mary and William Henry both survived their father, 
Hardy B. Croom, and that of the two children William 
Henry was the survivor. It will be noted that the two 
children were minors at the time that they perished, and 
that both of them died without issue. The question for 
our adjudication is, which, in the contemplation of this 
clause of the statute, was intended—an immediate or a 
mediate descent from the father? The clause is in the fol- 
lowing words :—“ That whenever an infant shall die with- 
out issue, having title to any real estate of inheritance de- 
rived by gift, devise or descent from the father, and there 
be living at the death of such infant his father, or any bro- 
ther or sister of such infant on the part of the father, or the 
paternal grandfather or grandmother of the infant, or any 
brother or sister of the father, or any descendant of any of 
them, then such estate shall descend and pass to the pater- 
nal kindred, without regard to the mother or other maternal 
kindred of such infant, inthe same manner as if there had 
been no such mother or other maternal kindred living at 
the death of the infant, saving,” &c. 

It is contended by the complainants that the 10th clause 
of the act of 1829, regulating descents, must be limited and 
confined in its application to cases of zmmediate descent 
from the father; while, upon the other hand, it is contend- 
ed by the defendants, that it is sufficient to show that the 
estate was derived mcdiately, or through an intermediate 
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descent from the father, in order to let into the inheritance 
the paternal to the exclusion of the maternal kindred. 

It may be well, in the very beginning of this examina- 
tion, and before particular reference shall be had to report- 
ed cases, to state some of the general and elementary prin- 
ciples which have long been received and sanctioned as 
-sound and safe rules to be observed in the interpretation 
and construction of statutes ; ‘for if the application of these 
rules to the statute now under consideration shall lead 
us to an interpretation of its meaning which shall be én dt- 
self satisfactory, and we should further find such interpre- 
tation fully and strongly supported by the authority of 
well considered and adjudicated cases, we shall have ar- 
rived at a conclusion under circumstances which can leave 
but little room for the apprehension of error or the anxie- 
ties of doubt. 

The first of these general rules which we lay down is— 

1. That in the exposition of a statute, the leading clue 
to the construction to be made is the intention of the Le- 
gislature. This intention may be discovered from differ- 
ent signs. Dwarris on Statutes, top p. 42. 

2. Asa primary rule, the intention of the Legislature 
28 to be collected from the words, and it ig only where the 
words are not explicit, that we will be permitted to gather 
the intention froin the occasion and necessity of the law, 
as the causes which moved the Legislature to enact it. 
Dwarris on Statutes, 42. 

3. The words of a statute are to be taken in their ordi- 
nary and familiar signification and import, and regard is 
to be had to their general and popular use. And, indeed, 
so much deference has been paid to this rule, that it hath 
been declared, that although it may have been the usage. 
to construe the words of a statute contrary to their obvi- 
ous meaning by the vulgar tongue, and the common ac- 
ceptation of terms, such usage is not to be regarded, it 
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being rather, say the books, an oppression of those con- 
cerned than a construction of the statute. Dwarris on 
Statutes, 47, and note (x.) 

We will now set out “in Awe verba,” the language con- 
tained in the tenth clause of the act of 1829, which this 
Court is called on to construe. They are as follows: 
“ Whenever an infant shall die without issue, having title 
to any real estate of inheritance, derived by gift, devise 
or descent from the father,” ete. 

Now the question is, what was the intention and mean- 
ing of the Legislature, in the employment of the above lan- 
guage, “ gift, devise or descent from the father.” 

It has been seen, from a rule above laid down, that the 
proper course, in all cases where the intention of the Le- 
gislature is brought in question, is to adhere to the words 
of the statute, construing them according to their nature 
andimport. Now, if in the application of this rule, it shall 
be found that the words used in the Act, and now requiring 
construction, are of a plain and definite import, then we 
are bound to understand and construe them according to 
such import, and we cannot be allowed to enter into any 
speculations or conjectures as to the supposed intention 
of the Legislature who framed the act. For in the first 
application of the rule, the Courts, it has been said, will 
not be allowed to presume the intention of the Legisla- 
ture, but will be required to collect such intention from 
the words of the act. See Dwarris on Statutes, 48. 

While the words of a statute are to be adhered to, and 
they construed according to their nature and import, 
it would be unsafe to disregard the order in which they 
stand in the Act, their connection with each other, and 
their common reference, (if the fact be so,) to the same 
subject matter. 

“ Gift, devise, or descent from the father.” It is not 
difficult to determine, from the reading of the clause of the 

22 
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statute, of which the above quoted words form a part, 
that it was the intention of the Legislature to preserve to 
the paternal kindred the inheritance of real estate, of which 
an infant died siezed, leaving no issue, and which the in- 
fant had derived from the father, in the manner pointed 
out in the statute. The Legislature did not simply pro- 
vide, in the enactment under consideration, that real estate 
derived from the father by an infant who died siezed with- 
out issue, should go to the paternal kindred in exclusion 
of the maternal kindred; but it undertook to point out and 
declare, and did, as we think, in clear and definite terms, 
designate the particular modes by which such estate should 
be derived from the father, so as to preserve the inheri- 
tance to the paternal blood. ‘“ Derived by gift, devise, or 
descent from the father.” Interpreting these words ac- 
cording to their plain signification and import, it is impos- 
sible to conclude, that, in the case of a “gift,” within the 
operation of the Act, the Legislature could mean any other 
than immediate gift from the father. To say that a gift 
in this case by Hardy B. Croom, in his life time, to Hen- 
rietta, his daughter, and a gift of the same estate in her 
life-time, by Henrietta to William Henry, would be a gift 
from the father, Hardy B. Croom, to William Henry, with- 
in the meaning of the statute, so as that William Henry, 
dying without issue, and a minor, the inheritance would 
descend to the paternal blood, would be a proposition so 
utterly opposed to the clear and explicit import of the 
words of the act as not to bear examination, or survive 
the test of the well known and established rules of con- 
Struction. It would not do to say, that a gift from Hardy 
B., the father, to Henrietta, the daughter, and the dona- 
tion of the same subject matter of gift by Henrietta to 
William Henry, her brother, would be, in any view which 
can reasonably be taken of the question, a gift from Hardy 
B. to the latter. So it would be in the case of a devise 
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from one to another. It is, “‘ ex ret necessitate,” an imme- 
diate transmission of an estate by last will and testament; 
so that if Blackacre be devised by A. to his son B. and A. 
dies, and B. devises Blackacre to his brother O. and dies, 
the estate, upon the plain and obvious import of the lan- 
guage of our statute, cannot be said to be derived by de- 
vise by C. from his father, A., so as to commit it to the 
course of descent, which, in the event C. died an infant, 
without issue, would secure the inheritance to the paternal 
blood in exclusion of the maternal kindred. This is too 
plain to admit of argument, and we might consider it un- 
necessary to give any reason for our conclusion upon this 
point, ‘‘ dehors” the plain, clear, definite and unequivocal 
import and signification of the words employed—gzft, or 
devise from the father. 

But it is contended, that in the construction of the 
words “gift, devise, or descent from the father,” the 
word “ descent” is not to be limited and confined to the 
case of an immediate descent from the father, notwith- 
standing the words “gift” and “devise” are, by their 
plain and necessary import, confined and limited to cases 
of zmmediate gift, and immedzate devise from the father 
tothe child. This distinction, we suppose, is mainly based 
upon the idea, that a gift or devise must always, and ne- 
cessarily be, by the act of the parties, while descent is by 
operation of law. Yet we cannot see how this can enable 
us to escape from that imperative rule of construction 
which compels us to interpret the words of a statute, when 
plain and explicit, according to their natural and obvious 
import. What is the natural and obvious import of the 
words, * descent from the father?” Under this rule of in- 
terpretation, they cannot be taken to mean a descent from 
the sister; for the words “descent from the father,” natu- 
rally and obviously import an ammedvate transmission of 
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an inheritance from the father, and therefore necessarily 
exclude the idea of intermediate descents. 

If Henrietta Mary survived her father, Ilardy B. Croom, 
then that portion of his estate which descended to her be- 
came vested in her by an absolute fee simple title, so that 
if she had labored under no personal disability, such as 
infancy, etc., she could have disposed of the same by gift 
or devise, or any of the various modes of transfer and 
alienation which are the necessary legal incidents to an ab- 
solute dominion over property. 

Being thus invested with an absolute title to the estate 
which she inherited from her father, she became and was 
legally constituted a new substantive and independent 
source of inheritance, to which, upon her death, the de- 
scent must be traced. And, accordingly, upon her death, 
the estate descended from her to William Henry, who sur- 
vived her; and still keeping in view the rule which re- 
quires the interpretation of the words of a statute in their 
most common acceptation and obvious import, we are com- 
pelled to say, that, in the meaning of the statute, the de- 
scent was from Henrietta to William, and not from Hardy 
B. Croom, the father, to the latter. 

That the Legislature, in the tenth clause of the Act of 
1829, did not intend to embrace within its provisions me- 
diate descents, or such descents as have come to the in- 
fant last seized through the devolution of intermediate 
descents from the father, we think may, independent of 
the natural and obvious import of the words of the statute, 
be most strongly inferred from the order in which the 
words “gift, devise and descent,” stand in the statute, 
their close connection with each other, their common and 
simultaneous reference to the same subject matter, and the 
clear and unembarrassed philological construction of the 
clause of the statute in which they are employed. We 
herefore come to the conclusion, that by a true interpre- 
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tation of the tenth clause of the Act of 1829, the Legis- 
lature, in the employment of the words “ g7ft, devise and 
descent from the father,” meant and designed an immedi- 
ate descent from the father, just as they must and did 
mean an immediate gift, and an emmediate devise, from 
the father. 

Having thus considered of this question in the light of the 
known and established rules governing the construction of 
statutes, and which are above set out, we will now proceed 
briefly to refer to and bring forward some of the adjudica- 
ted cases which bear upon the question now under the con- 
eration of the Court, and see whether the interpretation 
which we have given to the words “gift, devise and de- 
scent from the father,” is sufficiently supported by the au- 
thority of such cases. 

In the case of Duncan vs. Lafferty’s Adm’rs., &e., re- 
ported in 6 J. J. Marshall, 46, the Court was called upon 
to construe the 6th section of the Act of the Legislature of 
Kentucky of 1796, which section provided that ‘* where an 
infant dies without issue, having title to any real estate of 
inheritance, derived by purchase or descent from the mo- 
ther, neither the father of such infant, nor any issue which 
he may have by any person other than the mother of such 
infant, shall succeed to or enjoy the same,” &c. 

The facts in this case were as follows: Abijah Brooks 
died leaving a tract of land, part of which descended to his 
grandson, Abijah Duncan, whose mother was a daughter 
of Brooks and wife of the plaintiff in error; but she died 
before her father, and consequently the estate was cast up- 
on her son, by descent, directly from the grandfather.— 
Abijah Duncan died when a minor, leaving neither wife 
nor child. The question presented to the Court was whe- 
ther, under the 6th section of the Act of 1796, the es- 
tate of the deceased infant would pass to the mater- 
nal kindred, and the Court decided, that in order to let 
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in the maternal kindred in exclusion of the father of the 
deceased infant, the estate must have come from the mo- 
ther herself. The Court, in delivering their opinion, say, 
that it would require great latitude of construction to make 
the term mother include grandfather ; and so in this case, 
we are of the opinion thatit would require as a great latitude 
of construction to make the term father include sister ; 
for, as said by the Court in the case cited, the term father 
might with equal propriety be made to include wneles, 
aunts and cousins. 

The case of Gardner vs. Collins e¢ al., 2 Peters’ Rep. 58, 
furnishes the construction given by the Supreme Court of 
the United States upon the following words contained in 
the Statute of Descents of Rhode Island, of 1822, to-wit: 
“ When the title to any estate of inheritance, as to which 
the person having such title shall die intestate, came by 
descent, gift or devise from the parent or other kindred of 
the intestate, and such intestate die without children, such 
estate shall go to the kin next to the intestate of the blood 
of the person from whom such estate came or descended, if 
any there be.” 

The facts in this case were briefly as follows: John 
Collins, deceased, in the will which he left, devised the es- 
tate in question to his daughter Mary Collins. Mary Col- 
lins intermarried with Caleb Gardner, and subsequently 
died intestate, leaving issue of said marriage, John C. 
Gardner, George Gardner and Mary C. Gardner, who took 
the said estate by descent from their mother. John C. 
Gardner died intestate and without issue, and his part of 
the estate descended to and vested in his surviving brother 
and sister, viz: George Gardner and Mary C. Gardner. 
George Gardner then died intestate and without issue, and 
his part of the estate descended to and vested in his survi- 
wing sister, Mary C. Gardner. Last of all, Mary C. Gard- 
ner died intestate and without issue. Caleb Gardner, by 
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a former marriage, had children who survived Mary C. 
Gardner, the last surviving child of the marriage of the 
said Caleb Gardner and Mary Collins, which children of 
the former marriage were of course the brothers and sisters 
of the half-blood of the said Mary C. Gardner. As to that 
portion of the estate which came by immediate descent to 
Mary C. Gardner from her mother there was no dispute, 
but as to the two thirds which she inherited from her two 
brothers who died intestate, a dispute arose between the 
brothers and sisters of the half-blood and the uncle and 
aunt of the intestate, Mary C. Gardner, the latter asserting 
that the whole estate, as well the two thirds which she 
inherited from her two brothers, as the one third which 
fell to her by immediate descent from her mother, was 
such a descent from the mother as entitled them as the 
nearest of kin of her blood, in exclusion of brothers and 
sisters of Mary C. of the half-blood, who were the nearest 
of kin of blood to the said Mary C. 

To determine this question, it became necessary for the 
Court to examine and construe that portion of the Statute 
of Descents of Rhode Island, of 1822, as above set out, to- 
wit: ‘‘ When the title to any estate of inheritance, as to 
which the person having such title shall die intestate, came 
by descent, gift or devise from the parent or other kindred 
of theintestate, and such intestate die without children, such 
estate shall go to the kin next to the intestate of the blood 
of the person from whom such estate came or descended.” 
This case, and the one now before the Court, in their more 
important features, bear a striking resemblance to each 
other. In that case, the estate came by descent from Ma- 
ry Gardner to her three children. In this case, the estate 
came by descent from Hardy B. Croom to his two child- 
‘ren, William and Henrietta, who survived him. In that 
case, the two brothers died before their sister, Mary O., 
and their part of the estate which they had inherited from 
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their mother, descended to the said Mary C. In this case, 
Henrietta died before William Henry, and the part of the 
estate which she had inherited from her father descended 
to William Henry. In that case, Mary C. died without is- 
sue and intestate. In this case, William Henry died an 
infant and without issue. In that case, the defendants 
claimed to be entitled to the two thirds of the estate inher- 
ited by Mary C. from her two brothers whom she survi- 
ved, under the Statute of Descents of Rhode Island, of 
1822, because, as they contended, it was a descent from the 
mother, in the meaning of the act, so as, upon the death of 
Mary C., to cast the descent upon the next of kin of the 
blood of the mother, as well as to the said two thirds as the 
one third which descended direct/y to her from her mother. 
In this case, the defendants claim to be entitled as well to 
the one half of the real estate which William Henry inher- 
ited from his sister, Henrietta Mary, as the one half which 
descended to him immediately from his father, upon the 
ground that the whole of said real estate, both that which 
came directly from the father, and that which descended 
from Henrietta, so came within the meaning and operation 
of the 10th clause of the act of 1829, regulating descents, 
as to entitle the paternal kindred to the inheritance, in ex- 
clusion of the maternal kindred. 

It is not often that two cases are found to present, both 
in the facts and in the legal questions involved, so strong 
a resemblance; and we have only traced that resemblance 
in order that the force with which the decision of the Court 
in that case applies to this case, upon the question we are 
now considering, may be fully perceived and acknowled- 
ged. 

In that case, Judge Story, in delivering the opinion of 
the Court, says : “ As to descents, as well as gifts and de- 
vises from a parent, it is plain that the act looks only to 
the immediate descent or title. A descent from a parent 
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to a child, cannot be construed to mean a descent through 
and not from a parent. So a‘gift or devise from a parent, 
must be construed to mean a gift or devise by the act of 
the parent, and not by that of some other ancestor more 
remote, passing through the parent.” 

That the words descent, gift and devise may be construed 
distributively, so that in cases of descents, the party who 
shall inherit is to be of the blood of the first purchaser, 
from whom by intermediate descents it was passed to the 
intestate, and that cases of gifts or devises, the donor or 
devisor shall alone be the person whose blood is to be en- 
quired for, is a construction, says Judge Story, which the 
clause may be admitted to be susceptible of, without any 
great violation of itsterms. But, he continues, * we donot 
think that such isthe natural construction of the terms, nor 
is any legislative intention disclosed which would justi- 
fy us in adopting it.” He further says, ‘As to the dis- 
tinction between descents, and gifts and devises, it is true, 
that in a sense an estate may be said to come by descent 
from a remote ancestor to a person upon whom it has de- 
volved, through many intermediate descents. But this, if 
not loose language, is not that sense which is ordinarily 
annexed to the term. When an estate is said to have de- 
scended from A. to L., the natural and obvious meaning 
of the words is, that it is an ¢mmediate descent from A. to 
B.”” 

The learned Judge proceeds to say, that “if other 
words of a statute should seem to require another and 
more enlarged meaning, there would be no absolute im- 
propriety in adopting it, but if the true sense is to be 
sought from the very terms, ‘per se,’ that which is the 
usual sense would seem most proper to be followed. It is 
not for Courts of Justice to indulge in any latitude of con- 
struction, where the words do not naturally justify it, and 
there is no express legislative intention to guide them. 
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But,” says the learned Judge, “ we think that the connec- 
tion in which the words stand, justify us in adhering to the 
ordinary interpretation. If in cases of gifts and devises, 
the blood of the proximate donor or devisor is alone to be 
regarded, there being no distinction pointed out in the 
words of the Act, between those cases and that of de- 
scents, the very juxta-position of the words affords a strong 
presumption that the Legislature intended to apply the 
same rule as to all. If the object was to regard the blood 
of the party from whom the estate was derived, what rea- 
son is there to suppose that the Legislature intended less 
regard to the blood of a devisor or donor than to that of 
an ancestor? The mischief might be as great in suffering 
the estate to pass into the hands of strangers, when there 
were next of kin of the blood in the one case as in the 
other.” 

The decision in this case is so strongly in point, and so 
directly applicable to the question now under considera- 
tion, that if it be based upon sound reason and law, as we 
think it is, its authority cannot be easily denied or resisted. 

It is becoming here to remark, that the case of Stewart 
vs. Jones, 8 Gill. and Johnson Rep. 1, cited and relied on 
by the defendants, does indeed decide that mediate de- 
scents are embraced in the act of descents of Maryland, 
of 1786, but it is to be observed that the Maryland stat- 
ute employs the words, “estate descended to the intestate 
on the part of the father,” while our statute employs the 
terms “descent from the father.” So it may be very well 
conceded that the case of Stewart and Jones affords a 
sound construction of the statute of descents in Maryland, 
while the case of Gardner vs. Collins may be considered as 
affording a safe and satisfactory rule for the construction 
of our statute of descents. 

For the reasons above set forth, we are of the opinion that 
the words ‘‘descent from the father,” as employed in our 
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statute of descents, must be construed to mean an imme- 
diate descent from the father, and that the real estate 
which William Henry Croom derived by descent from his 
sister, Henrietta Mary, does not come within the operation 
of the tenth clause of the Act of 1829, regulating descents, 
so as, upon the death of William Henry, without issue, to 
secure the descent to the paternal, in exclusion of the ma- 
ternal kindred. 

In view of the conclusions already announced ugon the 
question of survivorship, it becomes unnecessary to con- 
sider the point presented, which involves the interpreta- 
tion of our statute of distribution. It remains, therefore, 
only to enunciate the rulings of the Court, upon the seve- 
ral points made in the pleadings. They are as follows: 

1. That in the common calamity, by which they all per- 
ished, Hardy B. Croom survived his wife Frances, and his 
daughter Justina; that the daughter Henrietta Mary, and 
the son Wm. Henry, survived their father, and that Wil- 
liam Henry survived his sister Henrietta Mary, and was 
the last survivor of the family, who all perished. 

2. That the domicil of succession of Hardy B. Croom, 
at the date of his decease, was in the State of North Caro- 
lina, and not in the, then, Territory of Florida, and that 
the domicil of the father at the time of his death, was the 
domicil of his two children, who survived him—Henrietta 
Mary and William Henry. 

3. That the words contained in the tenth clause of the 
statute regulating descents, in this State, are to be con- 
strued to mean an 7mmediate, and not a mediate descent 
from the father. 

The judgment of this Court therefore is, that the decree 
of the Chancellor ordering the bill in this cause to be dis- 
missed, be reversed, and that the cause be remanded, with 
direction to proceed therein in accordance with the ru- 
lings contained in this opinion. 
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Note by Justice DuPont.—It is due to the Hon. J. J. 
Finley, the Circuit Judge of the Western Circuit, who sat 
at the hearing of this case in the place of the Chief Jus- 
tice, who was disqualified, to state, that the entire argu- 
ment upon the construction of the statute of descents, con- 
tained in the foregoing opinion, was prepared by him. 


Samira anp ArMIsTEAD, APPELLANTS, vs. Bryan Croom, ET 
Au., APPELLEES. 


An appeal in Equity from a final decree, is substantially a re-hearing of the 
cause, and the appeal opens the whole case. This Court will, therefore, 
* examine questions which may have passed, sub silentio, at the hearing be- 
fore the Chancellor, if raised by the pleadings and proofs. The case of the 
So. Life Ins, and Trust Co. vs. Cole (4 Fla. R. 359), referred to and approved. 


This Court will always gladly avail itself of the light which may be afforded 
by the reasoning of the Court below, but when it comes to decide, it has to 
do only with the conclusions, as they are embodied in the judgment or de- 
cree—the logic of the Judge is beyond its control. 


An issue to the country is usually at the suggestion of the Chancellor him- 
self, and is designed to aid him in arriving at a satisfactory conclusion as 
to a particular fact—it is not a matter of right. 4 


Upon an application for a re-hearing of a cause decided by this Court, it is 
irregular, and an infraction of the rule of the Court, to accompany the pe- 
tition with a written argument, and the citation of authorities. 


The Appellee, by his counsel, W. G. M. Davis, presents 
hereby a petition that a re-hearing be had of this cause. 

The petitioner asks for a re-hearing on the following 
grounds: 

First. That the evidence of the witnesses by whom the 
fact of the survivorship was sought to be proven, was too 
contradictory to be relied on inso grave a case, and that 
the contradictions were such as could only be reconciled 
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upon the ides that the wilinasees spoke of a person whem 
they assumed to have been Mr. Croom, as they place the 
man testified about in places and under circumstances 
wholly different and impossible. Schroder and Quinn 
speak of his being swept off by the first wave. Hussey 
and Bishop speak of him at a later period. Bishop and 
Quinn speak of him with his son, and without females. 
Schroder and Hussey saw him with ladies. Quinn proves 
the death of the father and all the family, but one, at the 
first stage, leaving the daughter alive. Schroder, Hussey, 
and Bishop, say they saw the father, son, and two ladies, 
but not the daughter. Quinn, by whose testimony the sur- 
vivorship of Henrietta is to be proven, contradicts Bishop, 
Hussey and Schroder, as he swears that the family, all but 
the daughter, perished by the first breaker. Quinn swears 
the daughter was with him on the’wheel-house. Yet Mrs. 
Schroder and Vanderzee, who were specially interrogated 
as to that, say they were close to the wheel-house, and did 
not see the daughter—that if she had been there, they 
must have seen her. 

Bishop says he saw and knew Quinn. Bishop was near 
the wheel-house, yet he says he did not see the daughter. 
So Quinn is contradicted by the witnesses of the com- 
plainants. How is it possible to decide an important 
right on such evidence? No jury would find a verdict 
upon it. Is this Court to disregard the palpable contra- 
diction, and to do what no lawyer could prevail on twelve 
men, not lawyers, to do? 

In view of the conflict of testimony, I humbly submit 
that the proper course to pursue, as the Court was disposed 
to differ with the Circuit Judge, is to send the question of 
survivorship to be tried by a jury of the country, to whom 
matters of fact should be submitted, and by whom they 
can be better determined when the witnesses who testify 
disagree in their statements. If this was a case at law, 
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involving the title to a horse or a cow, my client would 
have a jury of his fellow-citizens to go before; here he is 
to be stripped of his estate, and reduced to almost total 
penury, without having the benefit, so dear to every Amer- 
ican citizen, ofa trial by jury. I submit, then, that the cause 
should have been remanded, and an issue directed. Our 
law particularly leans to jury trials, and seeks to exclude 
all questions of fact from coming before the judiciary. 
This policy is evidenced by the statute which, forbids a 
Judge to charge upon matters of fact, save in writing— 
thus sedulously guarding the province of the jury. 

The English Chancellors have, when the evidence was 
doubtful and conflicting, preferred to send the question of 
fact toa jury. The books are full of such cases. Judge 
King did not deem it necessary to decide upon the ques- 
tion of survivorship, so far as the son, Wm. Henry, was 
concerned. He decided that Henrietta Mary did not sur- 
vive. 

If the Judge below did not decide the fact raised in the 
bill and answer, whether Wm. Henry did or did not sur- 
vive, then this Court had no right to decide on appeal, be- 
cause as that fact remains undecided in the Court below, 
this Court cannot determine it. Ifit does, it determines 
the question as an original one. The survivorship of the 
boy and girl is a material question, and only necessary to 
be decided in case the domicil is established not to be in 
Florida. The Court below decided Florida was the domi- 
cil, and thereupon refused to decide whether Wm. Henry 
and Henrietta Mary survived the father—just as this Court 
refuses to decide one of the questions as to the statute of 
distributions because what had been decided rendered it 
unneccessary.* This is of daily occurrence in our Courts, 
and when a Judge in the Court below decides a point which 
is. conclusive of the controversy, the Judge stops there and 
does not go on to give his opinion upon a branch of the case 
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no longer essential to his judgment. If an appeal is taken 
from what the Judge has decided, and his judgment is re- 
versed, what is the course? Why the cause is sent back, 
and he proceeds to determine that which he had not be- 
fore decided, taking the decision of the Appellate Court as 
a part of his own judgment. When he decides the second 
point, the whole case has been determined in the court of 
original jurisdiction. 

This Court is a Court of Appeal. It can revise and re- 
verse what an inferior court has decided, but it has no oth- 
er power. It cannot reverse where there has been no de- 
cision. This Court has ordered the Court below to review 
its decision. It has reversed what Judge King decided— 
but it cannot be said to reverse what he did not decide.— 
He gave no judgment and pronounced no opinion on one 
of the (now) important points of the case. Can this Court 
undertake to give its judgment on appeal upon that point? 
If it does, and there was no judgment or determination of 
the point in the Court below, then the judgment which is 
given by this Court is original and not appellate. That it 
is original is manifest, for a judicial determination is now 
given of a matter of fact, essential to the cause, which has 
never been decided by any Judge before. I maintain, 
therefore, that the Court for this reason should reconsider 
their judgment. 

The counsel for the Appellee submits to the Court the 
following reasons why the decision of the Court as to the 
question of domicil should be re-argued : 

The question is a novel one to us all—bench and bar. 
It is important. To my client it involves his all. He is 
a man well off, or a beggar in his old age, as it may be de- 
cided. We are all human, and liable to error ; and in de- 
ciding a novel question, there is the more ground for error. 
It is particularly so in this question, admitted by all courts 
and all writers to be one of great difficulty: There can no 
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| evil arise from greater thought, and greater study of the 
| authorities than the Judges have been able to give to them, 
| The object of the Court is to do justice, and I feel convin- 
| ced that could they be shown that they had erred in their 
judgment, they would bless the opportunity that was of- 
fered them to escape from the pain and suffering they 








would feel should they thereafter ascertain that they had , 
by error wrought out the run of a fellow citizen. Pride 
of opinion is strong in the human breast, but it is what no 
Judge who esteems himself will indulge, and I feel per- 
suaded that, although the opinion in this case has been put 
forth, the ears of the Judges are still open to hear reason. 
I well remember an expression of one of the Judges, utter- 
iy ed in respect to the consideration of a case by the Judges 
singly, that he should hold himself ready, up to the last 
moment, to recall his judgment if he should find cause to 

| change his views. 

Ido not pretend to seek to change the opinion of the 
Court by any argument original with myself. I rely not 
at allon my opinions or my views. Ishould not offerthem 
unsupported. I can only point the Court to decisions of 
eminent Judges which I think will serve to change the 
| views they have expressed after they had heard argument 
) in which the great eloquence and skillful conduct of the con- 
| cluding counsel had caused the feeble efforts put forth in be- 
half of my client to be cast into the shade, and an impres- 
| sion created which time and study ofall the authorities are 
| requisite and necessary before the Court can rest satisfied 
with their [task. I can but supply industry and research, 
and point out where the law is to be found, which I hope 
may incline the Court so far to doubt as to allow a re-lear- 
ing. I cannot hope to make an argument that will have 
. any intrinsic weight. We all look to the books for our 
knowledge. It is by the books the Court announces itself 
tobe governed. I rely for a re-hearing on the view which 
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I take of the law of citizenship, as it is known in America 
and is found in American decisions. is citizenship I 
understand as equivalent to domicil, wln applied to an 
American born or a foreigner naturalized. To be a citizen 
of a State, says Judge Story, a man must have his domicil 
in the State. 

If a man has his domicil in a State, to which he has re- 
noved from another State, he is a citizen of the former. 
Kn Case vs. Clark, 5 Mason C.C. Rep. 70, Story, J., 

says: ‘* It appears to me clear that there is no sufficient 
proof that the plaintiffis a czt¢zen of Massachusetts. To 
effect that purpose, it should be established that there was 
a bona fide change of domicil ;” there must bea bona fide 
intention of removal, and a real change of domicil. 

In the same case he shows that a removal for pusidves 
or pleasure, a sojourn, does not makea citizen. This was 
a question of forensic character—a question as to the right 
to sue in the Federal Court ; and in this case, as in all the 
others where the question has come before the Federal 
Courts, the question of the right to sue as a citizen of a 
State has been put upon the question of whether the per- 
son was or was not domiciled in the State for all purposes, 
and the rules as to domicil laid down in the same way as 
in succession cases, and the cases as to succession referred 


0. 
Y(in Story’s Commentaries on the Constitution, Vol. 3, pp. 
564, 565, in treating of that clause of the Constitution 
which gives jurisdiction to the Federal Court between czt- 
azens of one State and citizens of another State, he explains 
the meaning of the word “citizen” as there used. He 
says: ‘* Are all persons born within a State to be always 
deemed citizens of that State, notwithstanding any change 
of domicil, or does their citizenship change with their 
change of domicil? The answer to this enquiry is equally 
plain and satisfactory. The Constitution having declar- 
24 
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ed that citizens of each State shall be entitled to -all 
privileges and immunities of citizens in the several States, 
every person who is a citizen of one State and removes into 
another, with the intention of taking up his residence and 
inhabitancy there, becomes ipso facto a citizen of the 
State where he resides, and he then ceases to be a citizen 
of the State from which he has removed his residence. In 
general it may be said that a removal from one State into 
another, animo manendi, or with a design of becoming an 
inhabitant, constitutes a change of domicil, and of course 
a change of citizenship.” 

Here we have emphatically declared, that as to the right 
to sue in the Federal Court, “‘ domicil ” and “ citizenship” 
are synonymous. We see that any decision made in the 
Federal Court whereby the right of a party to sue in that 
Court as a citizen of that State, requires the Court to de- 
cide whether he has his “‘ domicil,” as defined by Story as 
above quoted, in the State, and that a change of domicil is 
a change of the former, so far as the Federal tribunals are 
concerned. 

The difference between a change of domicil from one 
State to another and that removal to a foreign country for 
business or pleasure, is strongly put: ‘ Residence in a 
foreign country has no operation upon his character as a 
citizen, although for purposes of trade it may impress him 
with the character of the country.” 

The views here expressed by Judge Story are confirmed 
by legal decisions in the Federal Courts, by Judges Paine, 
Washington, C. J. Marshall, Judge Woodbury, and Story 
himself. Catlett vs. Ins. Co., 1 Paine OC. C. R., 594; Case 
vs. Olark, 5 Mason OC. O. R., 70; Cooper, Lessee, vs. Gal- 
braith, 3 Wash. C. C. R., 546; Lessee, Butler, vs. Fanns- 
worth, do. do. 101; Brock. Rep.; Burnham vs. Rangely, 
1 Wood. & M., 7. 

In all these cases we find the Court holding that the 
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right to sue as a citizen depends on the question whether 
the party had his domicil, inhabitancy, legal home, per- 
manent abode in the State of which he claimed to sue as. a 
citizen, and whether jhe had fully and entirely abandoned 
his former domicil, and, per consequence, ceased to be a 
citizen of his former State. 4 

With these authorities before us, so respectable, it Can- 
mot be that what an English author, or an English Court 
may have said as to there being two domicils, “ one for 
succession in one place, and one forensic in another 
place,” can have the effect to influence this Court. \A 

The remark quoted from Phillimore at page 20, is based 
upon a case decided in England in 1844. 

The decisions of the English Courts as to the conse- 
-quences which result from a change of residence by a citi- 
zen of one of our States to another, or as to any act done 
‘in the latter State, which is relied on as an indicia of 
domicil, certainly cannot prevail over the decisions of our 
own country. We all know the frequent errors which Eng- 
lish statesmen, judges and lawyers, fall into when treating 
of American institutions. 

The doctrine of domicil is not as well understood in 

England as in America, and we find their Court so declar- 
ing. As late as 1845, in a case in the House of Lords, 
Lord Campbell said: “The truth is, my Lords, that the 
doctrine of domicil has sprung up very lately in this coun- 
try, and that neither the Legislature nor the Judges thought 
much of it.” 
(Having, as I think, settled by American authority, 
that citizenship in a State, and domicil for all purposes, are 
synonymous, I submit that any act which would be deemed 
conclusive to show that a man was a citizen of a State, 
would show him domiciled in the State. ) 


¥. I further submit that no man can have’ two domicils or 


citizenships in different States. Story says, “every person 
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who is a citizen of one State, and removes into another, 
with the intention of taking up his residence and inhabi- 
tancy there, becomes ipso facto, a citizen of the State 
where he resides.” Andthen he states as a necessary con- 
sequence, that which I“contend for, that “ he ceases to be 
a citizen of the State from whgch he has removed his res- 
adence.” i 

Here, then, we find that to bea citizen of a State, is to 
be domiciled in it. . 

To become a citizen of a State is to cease to be a citizen 
of the former State of residence and domicil. 

That which will prove a man a citizen of a State, proves 
his domicil in the State, because to be a citizen he must 
be domiciled. 

We then enquire, what proof there was that Hardy B. 
Croom was a citizen of Florida in 1833 and 1834? What 
is the proof on which the Courts of the United States 
would have so determined ? 

What is the highest evidence of citizenship? I answer, 
the fact of the exercise of the rights and privileges of a 
citizen. He who is entitled to the exercise of the rights 
of a citizen, owes the duty of a citizen. If a man exer- 
cises the right properly and lawfully, he must necessarily 
be a citizen. The fact that a man enjoys the rights of a 
citizen, in the absence of any proof of fraud or error, shows 
that he intends that which is the legal consequence of his 
act, viz: to become a citizen, and perform the duties be- 
longing to that character. This is an inevitable result. A 
man cannot serve two sovereigns; he cannot be a citizen of 
two States, and when he gets’ himself admitted to act as a 
citizen of one State, he cannot say he is a citizen of another. 

I quote the opinion of C. J. Shaw in the case of Abing- 
don vs. Bridgewater, 23 Pickering, 178. ‘‘The supposition 
that a man can have two domicils, would lead to the ab- 
surdest consequences. If he had two domicils within the 
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limits of distant sovereign States, in case of war, what 
would be an imperative act of duty to one, would make 
him a traitor to the other.” He goes on to give other il- 
lustrations, and says: ‘‘The propositions that every per- 
son must have some domicil, and can have but one at the 
same time, are rather to be regarded as postulata than as 
propositions to be proved.” 

Having established, not by my own reasoning, but by 
that of the greatest Judges who ever held office in Amer- 
ica, that citizenship, in a forensic point of view, as in every 
other, is equivalent to domicil, and includes all and every 
element of domicil, I now proceed to establish, by the au- 
thority of the greatest statesmen and lawyers, living and 
dead, that have adorned the pages of our jurisprudence 
by their arguments, that voting is the most conclusive test 
of citizenship in a State of this Union that can be adduced, 

I do not assert this; I do not offer any argument of mine 
to establish it. Ido more, vastly more. I prove what I 
contend for by the evidence of men whom this Court has 
ever recognised as competent to teach us what is the law 
of America. 

The first authority I quote is that of Hon. George E. 
Badger, formerly counsel for appellants in this cause, a 
shining light amid the eminent jurists of America. In his 
speech on the “Kansas Bill,” page 1307, appendix of 
Globe, vol. 28, pari 2, he says: 

“The Senator from Indiana says, that citizenship and 
suffrage are not thesame thing. Undoubtedly, but ectizen. 
ship is the status which is pre-supposed to exist in every 
man before he is capable of receiving the right of suffrage. 
That was the notion of our forefathers. It was a discovery 
of modern times, that a man may be a member of a politi- 
_ cal community, so far as to exercise the powers of the bal- 
lot box, to vote for legislators, to elect all the officers of the 


ee a : 
a ee 




















190 SUPREME COURT, 


ee 
Smith and Armistead vs, Croom et al.—Petition for Re-hearing. 








community, and yet that he should not have a citizenship 
in the country he thus aids in governing.” 

In the case cited from 6 Howard S. C. Rep., Judge Me- 
Lean says, voting is conclusive evidence of domicil; not 
of forensic domicil, as those terms are understood in France 
and Holland, where there is a forensic domicil in one part 
of the kingdom, and a political in another, and one for suc- 
cession (all three in the kingdom, however,) in a third. 
But the Supreme Court were deciding the citizenship of 
the defendant in the case. To decide this, as we have 
seen, they had to determine his domicil—they had to de- 
cide, as Story and the other Judges had said was essential 
to the decision, whether he had gone to Louisiana, animo 
manendi, had abandoded his domicil in Virginia, and had 
ceased to be a citizen of that State. This is what Story 
says, page 565, vol. 3, Commentaries on the Constitution. 
The Supreme Court, then, in the case in 6th Howard, be- 
ing called on to determine these questions, say, * that vo- 
ting is conclusive”—conclusive of what? Of the fact that 
the man had designed to assume the rights of a citizen in 
Louisiana, and as a consequence, conclusive as to the in- 
tention with which he had gone into the State. 

So say the Supreme Court of the United States, by a full 
and unanimous Court, composed as it was of its greatest 
names. They declare the exercise of the right of suffrage 
to be the putting on of the garb of a citizen, which is the 
assumption of a domicil, and involves an abandonment of 
a former citizenship, and an abandonment of a former 
domicil. Voting, then, in the opinion of the Supreme 
Court of the United States, is not a small matter and en- 
titled to but little weight in deciding upon citizenship and 
domicil. | 

What authority is opposed to that of this able Court? 
First. A dictum of an English Advocate, in the English 
Courts; a man who could know but little of American in- 
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stitutions. Second. The opinion of an English Ecclesiasti- 
cal Court, made a long time ago, when the subject of dom- 
icil was so imperfectly understood, that one of the most 
eminent Judges of the Court, Sir John Mitchel, in Stanly 
vs. Bemes, denied that the goods of an Englishman, domi- 
ciled in Portugal, were to be distributed by the law of hig 
domicil. The case of DeBonneval vs. DeBonneval, 
however, is not an authority here, because DeBonneval 
did not have his own name registered in England, and the 
Court decided the case on the strong ground that the man 
was a Frenchman, a political exile, designing to return to 
France whenever the political events would allow; that a 
change of dynasty occurred, and he returned and resumed 
his titles and estates. These grounds were so conclusive 
that the views expressed as to political rights, taxes, etc., 
were mere obiter dicta. 

In the case of Guier vs. O’Daniel, the Court do not say 
that voting is a matter of no consequence. There was no 
vote cast, and it was argued that the fact that he did not 
vote, was evidence that the party did not claim a domicil. 
The Court reply by saying that a man can have a domicil 
although he does not vote. A man may refuse to vote, as 
many do. . 

But when they speak of his offer to vote, they do say 
that the offer to vote is evidence of intention as to domicil. 
(See the remarks of the-Court where they speak of the of- 
fer of the ballot, its refusal, and the intention evinced by 
such offer.) 

There is no case to be found in America where voting 
has not been deemed important, as deciding a question of 
domicil. We find cases where men were indicted for vo- 
ting, and the one in 8 Alabama Rep. decides the party’s 
guilt on the ground that he was not domiciled in Alabama. 

The case of Guier vs. O’Daniel, cited by Phillimore to 
sustain his views as to voting—(see Phill. p. 89)—does not 
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support him. The Court say a man can havea domicil 
and not vote—can gain a domicil before he is entitled to 
vote. No doubt of this. The Court mean this, when they 
say voting is not essential to create domicil. We do not 
say it is, but that citizenship and domicil precede the right 
to vote. The Court in Guier vs. O’Daniel, (Phill. p. 152,) 
say: “‘Guier was present at one election and offered his 
ticket, which, though not received, is a striking fact to show 
he considered himself in the light of a citizen.” 

The ticket not being received, does not alter the nature 
of the transaction on the part of Guier. The evidence re- 
sulting from it of intention to settle is the same as if it had 
been actually received. 

‘“‘ Evidence resulting from it of intention to settle,” are 
the words. What is meant bythem? Why, that he “ con- 
sidered himself a citizen,” and wished to be so considered. 

I desire on this subject to refer the Court to the debate 
in the Senate on the admission of Michigan, and the speech- 
es of Calhoun, Clay and others, and in 1854 to the debate 
on the Kansas Bill, and the speeches of Bayard and OClay- 
ton of Delaware, Badger of North Carolina, Benjamin of 
Louisiana, and others, in all of which it is declared that 
citizenship is necessary to suffrage. 

As to that part of the opinion which rejects the declara- 
tions and written documents in the hand-writing of Mr. 
Croom, I refer the Court to the case of Kosciusko’s Will, 
reported in 14 Howard S. C. Rep., 400, where the Court 
say that the description of Kosciusko in his will is highly 
important evidence as to domicil, and cite the cases in 
England and America to support them. If the decision 
of this Court is entitled to more weight than the dictum 
of Mr. Phillimore, then the written deeds in which Croom 
styles himself of Florida are of that weight as evidence 
which the Supreme Court in North Carolina, and Judge 
Woodbury in 1 Wood. & M., p. 7, attaches to them. 
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Want of time prevents me from going into a more fall 
argument. I close by a reliance on the desire of the Court 
to be sure they are right, and not to maintain their opinion 
as essential to their own feelings. I know that an appeal 
to a Court to change its decision is oftentimes unsuccess- 
ful; but I know that the Judge who overcomes that reluc- 
tance natural to the human mind to surrender its views, 
accomplishes a triumph over the feeble nature of man, and 
performs a work worthy of a great mind. To admit that 
we have been wrong is an effort, but he who makes it is 
sure of receiving the approval of his own conscience and 
of his fellow men. 

All of which is respectfully submitted. 


DuPont, J., delivered the opinion of the Court. 


This is an application on the part of the appellees for a 
re-hearing of the above stated cause, which was decided 
at the present term. The petition sets forth two grounds 
as the prominent basis of the application: First, that the 
Court erred in deciding upon the survivorship of William 
Henry, the son of Hardy B. Croom, for the reason that 
that point had not been passed upon by the Chancellor 
who pronounced the decree, and for the further reason that 
the conflict of evidence upon the fact, made it a case pe- 
culiarly appropriate for the decision of a jury. Secondly, 
that the Court erred in deciding that the domicil of succes- 
sion of H. B. Croom was in North Carolina at the date of 
his decease; and that error is accounted for upon the hy- 
pothesis, that in the consideration of that point by the 
Court, the act of voting by Mr. Croom, in Florida, in the 
year 1833, did not receive its proper weight, and that too 
much stress was placed upon the fact that his family con- 
tinued to reside at the domicil of origin in North Carolina 

With respect to the first point, we are fully satisfied that 
it was not only within our province, but that it became our 
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imperative duty to decide upon the question of survivor- 
ship. The position assumed in the petition is, that the Su- 
preme Court, as an appellate tribunal, is prohibited by the 
very nature of its organic functions from determining any 
question which may not have been passed upon in the 
Court below, and that to do so would be to convert it into 
a Court of original jurisdiction. This position may be 
perfectly sound when applied to an appeal from an inter- 
locutory decree, which does not conclude the merits of the 
case, but it is clearly not applicable to an appeal from a 
final decree. The decree appealed from in this case was, 
that the bill be dismissed. Conceding the position to be 
well taken, then how, and by what means, is the Court to 
ascertain whether or not the Chancellor did pass upon the 
question of the son’s survivorship? The only legitimate 
source of information that we can resort to, to ascertain the 
action of the Chancellor, is the decree itself, which consti- 
tutes a part of the record. That decree is in the following 
words, viz; ‘“‘ This cause having been heard in February, 
1856, and heid under advisement, until the Court being 
advised of its judgment and decree to be rendered 
therein ; and it appearing to the Court that the complain- 
ants have failed to sustain the allegations of their bill, and 
are not entitled to the decree prayed for therein ; it is 
therefore ordered and decreed that the said bill be dis- 
missed, and that the complainants pay the costs of the 
suit.” Will it, in the face of this decree, be seriously con- 
tended that the question of the survivorship of the son 
was not determined by the Court below? Was it not a 
most material ‘“‘allegation” in the plaintiff ’s bill, and the 
one upon which her right (as his administratrix) to the pos- 
session of the personal property in controversy, mainly 
depended? Here wasasuit between the administratrix of 
the son, and the administrator of the father—the question 
of survivorship as between the two, was the controlling 
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question in the case, so far as the right to the possession 


of the personal property, in their respective representative. 
characters, was concerned. If the father survived, the pos- 
session belonged to the administrator ; but if the son sur- 
vived, then his administratrix was entitled to the posses- 
sion, no matter whether the domicil were determined in 
Florida or in North Carolina. Some suggestion was made 
at the hearing of the original case, that if the domicil 
should be determined to be in Florida, the Court ought not 
to disturb the possession of the defendants, even though it 
should be decided the son survived the father, inasmuch 
as the defendants, in that state of case, would be the 
only parties entitled to the distribution of the estate. A 
full answer to this view of the matter is, that distributees 
of personal property are permitted to enforce their claims 
only through an administration duly granted upon the es- 
tate of the decedent, and that by the recorded consent of 
the defendants, the complainant was permitted to amend 
her original bill, by styling herself as the administratrix of 
the son, and thus her representative character, and the 
rights and incidents attaching thereto, were fully recog- 
nised by the defendants themselves. 
We will not feign an ignorance of the source whence the 


counsel who framed the petition for this application derived © 


the information thatthe question of the survivorship of the 
son had passed swb siJentio betorethe Chancellor. That infor- 
mation, we presume, was furnished by the printed opinion 
of the Chancellor, which was politely handed to the mem- 
bers of the Court during the progress of the cause, and the 
perusal of which they did not debar themselves from any 
false notions of propriety. But it will be distinctly recol- 
lected that the Court refused to permit the same to be read, 
for the avowed reason that it constituted no part of the rec- 
ord upon which they were called to decide. This Court 
will-always gladly avail itself of the light which may be 
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farnished by the reasoning of the Court below, but when 
it comes to decide, it has to do only with the conclusions 
as'they are embodied in the judgment or decree—the logic 
of the Judge is beyond its control. 

But the question as to the province of this Court to con- 
sider all questions made by the pleadings, has been au- 
thoritatively settled by a former adjudication, and we need 
do no more than briefly to refer tothe case. In the South- 
ern Life Insurance and Trust Co. vs. Cole, 4 Florida Rep., 
359, Justice Thompson, in a very able review of the cases 
on this subject, sums up in the following language: “‘ From 
a careful review of the authorities, we are satisfied that an 
appeal in equity is substantially a re-hearing of the cause, 
and that the appeal opens the whole case to the respondent 
in the Appellate Court; and although the appellant may 
show that the view taken by the Court below was erro- 
roneous, yet on the other hand the respondent may 
argue, and show if he can, that upon the whole case 
the same result must be attained here. The authority of 
this Court, by sec. 5th of the act of Feb. 10, 1832, (Thomp. 
Dig., 449,) is ‘to reverse or affirm the judgment, sentence 
or decree of the Court below, or to give such judgment, 
sentence or decree as the Court ought to have given.’ It 
is very clear that the power to give the decree which the 
Court below ought to have pronounced, could never be ex- 
ercised if this Court did not possess the right to look into 
the whole case, as it is presented in the record, and to con. 
sider it as the Court below should have considered it. We 
are therefore satisfied that we have the right to look into 
the whole cause, as it is presented in the record—to re- 
examine questions decided against the respondent, and al- 
s0 such as passed sub silentio in the Court below; or to 
consider points made here for the first time, provided they 
are made by the pleadings and proofs, but adopting, how- 
ever, for the protection of the parties, the guards laid down 
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by C. J. Spencer, in the case before cited, that neither 
party will be permitted to surprise or mislead his adversa- 
ry, or to make objections which might have been obviated 
had they been presented for the consideration of the Court 
below.” 

With regard to the suggestion that the conflict of evi- 
dence upon the question of survivorship, makes it a point 
peculiarly appropriate for an issue to the country, we have 
only to remark, that if the conflict were such as it is rep- 
resented to be, the suggestion would have been much more 
appropriately made in the Court below than here, where 
the consequence would be a still further delay of rights 
which have already been in litigation near twenty years. 
But this Court does not feel the pressure of the conflict of 
the evidence to the extent suggested, for our conclusion up- 
on this point is the result of a moral conviction, which 
leaves no reasonable doabt upon the mind. An issue out 
of chancery is usually at the suggestion of the Chancellor 
himself, and is intended to aid him in arriving at a satis- 
factory conclusion as to a particular fact; it is not a mat- 
ter of right. 

With regard to the second ground of error assigned in 
the petition, viz: that in-the consideration of the question 
of domicil, too little weight was given to the exercise by 
Mr. Croom of the political right of voting, and too much 
of the fact of the continued occupancy by his family of his 
original family mansion. We have only to remark that 
we have maturely considered the point, by an anxious and 
deliberate review of our reasoning on the subject, and a 
thorough re-examination of the authorities relied on; and 
we find no cause to suspect the correctness of our original 
conclusion. In treating of these acts in the original opin- 
ion, they are viewed merely as erzterza of intention, more 
or less controlling, according to the attendant circumstan- 
ces. The error into which the counsel have fallen jn the 
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argument on this point, we conceive to be, that instead of 
weighing the various acts and declarations of Mr. Croom, 
as a matter of evidence, to determine his intention, they 
would make the isolated act of voting over-ride every other 
indication, and therefore conclusive. We do not think 
that any of the authorities, when properly interpreted, give 
any support to this view. 

We deem it proper to remark, in conclusion, that the 
mode observed in presenting this application to the Court, 
has been in some measure a departure from the obvious 
requirement of the rule upon this subject. That rule pre- 
scribes that ‘‘ Re-hearings must be applied for by petition 
in writing within fifteen days after the judgment or decree; 
setting forth the cause or causes for which the judgment or 
decree is supposed to be erroneous. The Court will con- 
sider the petition wzthout argument, and if a re-hearing is 
granted, direct it as to one or more points, as the case may 
require.” The application in this case has been presented 
in. the form of an elaborately written argument, and not 
by simple petition, as is directed inthe rule. We mention 
this merely for the purpose of maintaining the correct 
practice under the rule, and with no design to impute an 
intentional impropriety to the counsel who makes the ap- 
plication. The soundness of this interpretation of the rule 
is too obvious to need any argument in its support, for it 
will readily occur to every practitioner that if it be impor- 
tant to one party to have his cause re-heard, it is equally 
important to the other that there should be an end to the 
litigation. The case of Lines vs. Darden, (6 Fla. Rep. 37,) 
forms no exception to this view of the practice. In that 
case the petition had been filed at a former term, but was 
not then heard. It afterwards came before the Court, 
which was composed of other Judges, (an election for these 
officers having intervened,) and inasmuch as they had not 
heard the case when argued at bar, as a matter of necessi- 
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ty, and to avoid the inconvenience of another argument on 
the merits, they resorted to the original briefs of the coun- 
selin order to put themselves fully in possession of the 
case. There was no new brief to support the application 
for the re-hearing. 

We desire to remark in this connection, that in view of 
the important principles of law decided in this case, and 
also in view of the heavy interest at stake, with a most 
anxious desire to detect any error that we may have inad- 
vertently fallen into, we have, under these very peculiar 
circumstances, felt ourselves at liberty to depart from the 
strict, and, we think, proper practice, and have maturely 
considered the argument and authorities presented by the 
counsel for the applicant. But in thus acting, it has been 
with the distinct understanding among ourselves that if, in 
the investigation, we should see cause to waver as to our ori- 
ginal conclusions, it would be appropriate to call for an ar- 
gument from the other side. We trust, however, that this 
departure from strict practice will not hereafter be invoked 
as a precedent. 

The application for a re-hearing of the cause is refused, 
_and the petition ordered to be dismissed. 





[The following opinion of Parson, J., on the case as 
first decided, did not reach the Reporter in time to be in- 
serted in its place immediately following the main opin- 
ion, and is here inserted.] 


Pearson, J.: 


Concurring as I do entirely in the opinion and judg- 
ment of the Court, I am nevertheless desirous of present- 
ing some further views upon the question of domicil, 
which has been considered of so much importance in the 
determination of this cause. 

Sundry distinctions have been taken in the books, in re- 




















200 SUPREME COURT, 








= : : eee EE aaEneeeeeatenn 
Smith and Armistead vs. Croom et al.—Opinion by Pearson, J. 











gard to the various character and different descriptions of 
domicil, arrising under local statutes, and Mr. Phillimore, 
in his work on the subject of domicil, expresses with great 
propriety his regret that the term had ever been applied, 
in legal parlance, to any other than the domicil of succes- 
sion, as regulated and defined by the great code of inter- 
national law. All other domicils are merely local, and 
prescribed by local laws, imposing certain duties, or con- 
ferring particular privileges, on the precise conditions of 
residence or inhabitancy which they define; and it is man- 
fest that the questions arising under these local laws, and 
the adjudications had thereupon, must turn upon their con- 
struction, and the duty imposed or privilege granted abide 
the result. With this class of cases we have, at present, 
nothing todo. Our enquiry is, what, by the law of civi- 
lized nations, constitutes such an incorporation of an indi- 
vidual with the mass of citizens of a particular State or 
country, as will make the local law of such State or coun- 
try the rule of succession to his personal estate. 

Neither elementary writers nor learned judges have suc- 
ceeded in supplying a definition of this description of dom- 
icil which has generally obtained; and it would appear, 
upon a review of the authorities, that it would prove a 
much easier task to define what does not, than what does, 
constitute domicil of this sort. Without, therefore, at- 
tempting to furnish a definition, which jurists have not yet 
satisfactorily accomplished, we may venture to say, that 
the domicil of nativity, or of origin, remains until changed, 
and that three things must necessarily concur to effect 
such change: 

"First. The original domicil must be abandoned, in pur- 
pose and fact ; 

Secondly. A new domicil must be obtained, de facto et 
animo ; and 

_ Thirdly. There must be an intention to remain at the 
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new domicil an indefinite time, or, in other words, no pres- 
t purpose of departure therefrom. ) 

“(hese several propositions are questions of fact, and are 

to be tested by the evidence, according to the rules of the 

common law.) Each and all of them contain two elements, 





the one of external fact capable of the observation of the ~ 


senses, the other of mental purpose, only to be reached by 
a full consideration of the significance of the acts done, 
the opinions and purposes disclosed in the writings and 
correspondence of the deceased, and the evidence of his 
oral declarations in relation to his intentions. 

Guided by these principles, we proceed to the enquiry 
arising on the first point, whether Hardy B. Croom did 
actually form and execute the purpose of removing his 
domicil of succession from the State of North Carolina 
to the Territory of Florida. There being no imputation of 
fraudulent or sinister objects in the writings and corres- 
pondence of the deceased, and no direct impeachment of 
the credit and integrity of the witnesses, we may consider 
the testimony more or less valuable in the order in which 
it has been stated, and to be estimated accordingly. 

What, then, upon a full survey of the vast mass of tes- 
timony presented to the Court, were the acts done by Har- 
dy B. Croom, in reference to this alleged change of domi- 
cil? Such acts, if not conclusive in themselves, must ne- 
cessarily be subject to the explanations afforded by simul- 
taneous written and oral declarations on his part. We 
find that he was a native citizen of North Carolina, resid- 
ing with his family at Newbern, in that State; that he 
was a gentleman of liberal education, and trained for the 
bar; that he derived a handsome fortune from his father, 
Wm. Croom, and intermarried with the daughter of Na- 
than Smith, of Newbern, by whom he received a consider- 
able accession thereto; that he ,planted in Lenoir county, 
North Carolina, and ‘once represented that county in the 
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Senate of his native State; that he had a taste for the nat- 
ural sciences, and was particularly fond of botanical stu- 
dies; that in the fall of the year 1831 he sold out his plan- 
tation in Lenoir county, and in that and the following 
year removed his plantation negroes to the Territory of 
Florida, and purchased and settled a plantation therein, 
where he planted with success ; that he spent much of his 
time during the winters, subsequent to the removal of his 
planting interest to Florida, in superintending that inter- 
est, traveling south and west to see the country and choose 
a home, and in pursuit of his favorite amusement of bota- 
nizing’;“that in the years 1833 and 1834 he voted at the 
territorial elections in Florida, but never removed his fam- 
ily, his domestic servants and furniture to Florida, but 
returned, after each annual visit to Florida, to them at his 
original mansion house in Newbern, where they continued 
to reside. 

Upon this state of facts, without reference to further ey- 
idence, it is contended that the act of voting in Florida 
was conclusive on the question of domicil. But this is 
not necessarily the case. Conceding that'Mr. Croom was 
a gentleman of integrity, the exercise of the elective fran- 
chise, on his part, under the territorial law prescribing the 
qualifications of voters in Florida, would only justify the 
conclusion that he considered himself possessed of such 
qualifications. It is simply an act equivalent to a decla- 
ration on his part that he was thus qualified. Such decla- 
ration, however formally announced, could not have been 
conclusive even as to the right to vote, because Mr. Croom 
was not the legally authorized and final judge of his own 
qualifications as a voter, much less could it be conclusive 
onthe question of a domicil of succession, which might re- 
quire other circumstances and conditions not imposed by 
the local election law, to make out a case in conformity 
with the public law. And, further, it may be safely as- 
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serted that even the most direct and positive declaration 
that one’s domicil of succession was within a certain juris- 
diction, could not conclude that question when it was un- 
supported by the facts and circumstances necessary to es- 
tablish such domicil. That the effect of such declaration, 
even if made by Mr. Croom, would be in a great measure 
obviated by counter declarations made tothe witnesses 
Burguin, Mrs. Winthrop and Mrs. Rice, in which Mr. 
Croom is not merely expressing his opinion of his rights 
as a voter in Florida, but declares expressly his intention 
of continuing his residence and domicil at Newbern. The 
cases which have been ruled upon the local statutes, it has 
been already shown, have no bearing upon this question, 
except in so far as a local statute may prescribe the same 
conditions, for some other purpose, which are necessary to 
be found,'according to the jus gentiwm, to establish a dofni- 
cil of succession. To this extent they are entitled to con- 
sideration, but no further. The history of our own Legis- 
lation, in relation to the qualifications of voters, may well 
illustrate this. 

By the Act of Congress, approved the 30th March, 1822, 
establishing a Territorial Government in Florida, it is pro- 
vided that the citizens of said Territory shall be entitled 
to one delegate in Congress; and, further, that “the said 
delegate shall be elected by such description of persons, 
at such times and under such regulations, as the Governor 
and Legislative Council may, from time to time, ordain 
and direct.” 

By virtue of such authority, the Legislative Council, by 
the 13th section of the Act of Feb., 1833, provide, “ That 
all white male inhabitants, citizens of the United States, 
above the age of twenty-one years, who have resided 
in the Territory of Florida for the space of three months 
immediately preceding the day of election,” may vote.— 
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Duval Comp. 347. It was under this act that, in May, 
1833, and in 1834, Mr. Croom voted. 

After the admission of the Territory as a State, by the 
Act of the General Assembly of 1846, (Thomp. Dig. p. 71,) 
new and far more restrictive qualifications of voters are 
prescribed. This act provides that ‘‘ every free white male 
person of the age of twenty-one years and upwards, and 
who shall be, at t the time of offering to vote, a citizen of the 
United States, and who shall have resided and had his 
habitation, domicil, home, and place of permanent abode 
in Florida for two years next preceding the election at 
which he shall offer to vote, and six months in the Coun- 
ty,” * * * “and who shall be enrolled in the militia 
thereof, unless exempted by law from serving in the mili- 
tia,” shall be deemed a qualified elector. It is apparent, 
anen the slightest comparative view of these statutes, that 
such “ description of persons” as might have voted under 
the provisions of the act of 1833, could not exercise that 

rivilege under the more stringent enactments of the stat- 
ute of 1846; and that, although the latter act prescribes 
conditions which might fulfil the requirements for a domi- 
cil of succession on the part of a qualified voter under it, 
it by no means follows that the same consequence would 
result in. behalf of one qualified to vote under the former 
act. 

It is not then the mere right to vote, which may be con- 
ferred or withheld at the pleasure of the law-giver, and up- 
on conditions light or onerous, still less is it the exercise of 
that right under a local election law of doubtful import, 
that.can fix the domicil of succession. The act of voting, 
therefore, being in its very nature inconclusive on the 
question of domiciJ, does not impose upon the complain- 
ants, as suggested in the argument, the necessity of ex- 
plaining it away upon the ground of fraud or mistake. It 
is but one among the many acts and declarations of the de- 
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ceased illustrative of his purposes and dntentions, and 
should have its proper weight only in such connection.— 
But it should be considered that Mr. Croom was an edu- 
cated lawyer, and that any manifestation of an actual aban- 
donment of his domicil in North Carolina, to be deduced 
from his act of voting in Florida, must depend upon his 
own opinion of the question whether the exercise of such 
privilege in Florida amounted to a forfeiture of his domicil 
in North Carolina. There is nothing to show conclusively 
what were his views on this subject. But there is ample 
authority in the books, which will be cited hereafter, for 
the opinion that such would not have been the legal result. 
The hypothesis that he entertained this opinion, is more 
plausible than that he adopted a contrary view of the sub- 
ject. His subsequent declaration of purpose to remain at 
Newbern until he found a better home, and his final deter- 
mination to settle at Charleston, show this. The act of vo- 
ting in Florida is therefore as inconclusive on the question 
of intention to abandon the original domicil, as it has been 
shown to be in relation to the fact of abandonment itself. 
The view of the argument in favor of the Florida domicil 
consists in a transposition of the order of events. There 
could be at the same time but one domicil of succession, 
and the abandonment and desertion of the existing domicil 
is a material and necessary condition precedent to the ac- 
quisition of a new one. But the argument reverses the 
natural order of events necessary to effect a change of dom- 
icil, and claims that by the exercise of the political privi- 
lege of voting in Florida, Mr. Croom acquired a domicil, 
and this worked, by legal intendment, a forfeiture and aban- 
donment of his original domicil, and then proceeds, as in a 
circle, to claim that such abandonment of the former domi- 
cil is sufficient to establish a new one here. If the fact of 
voting then does not establish the further and material fact 
of the actual abandonment of the North Carolina domicil, 
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by what other act of Mr. Croom’s is such abandonment 
made manifest? We look in vain through the testimony 
for any such act. His family and his homestead were never 
broken up and removed to the day of his death, whatever 
may have been his intentions, whether fixed and perma- 
nent, or vague and vacillating. 

The right to vote might well have been conferred by a 
Territorial Council, acting under an organic law of Con- 
gress, from which it derived its sole authority, upon a citizen 
of the United States, on condition of a brief residence in 
the territory. The enactments of a Territorial Legislature 
emanate in effect from the Federal power, because it is the 
source of their authority and retains the power to annul 
them. The qualification of voters in the Territory of Flo- 
rida, in the years 1833 and 1834, may well then be consid- 
ered as having been sanctioned by Federal authority. “The 
Territory had no existence as a State and no vote in Con- 


gress, and the entire argument, thegéfore, based upon the 
idea of State sovereignty and {a dividéd allegiance, has no 


application to the case. 

In the history of the government, it is no new thing that 
citizens of the United States, and even aliens, should be 
‘ permitted to vote in the territories. This practice com- 
menced as far back as the Ordinance of 1787, and has been 
continued, under various circumstances, down to the late or- 
ganization of the Kansas Territory. It was accorded to the 
Spanish population of Florida, under the treaty of cession, 
and soon after to all citizens of the United States upon three 
months residence therein, That the exercise of such priv- 
ilege in Florida would not necessarily and by operation of 
law work a renunciation and forfeiture of a domicil of suc- 
cession elsewhere, is sustained by the following authorities : 
1 Curtis, 856; 2Binn.,110-118; 2Scam.,392; 10 Mass., 
488 ; 3 Greenleaf; 11 Mass., 350; 10 Mass., 500-501; to 
the doctrine of which the authorities cited on the other side 
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are reconcilable. It does not appear then .that Mr. Croom, 
by any positive act of his, either in fact or by legal intend- 
ment, renounced his original domicil in North Carolina, 
without which no new domicil could be acquired. And 
here we might well rest the argument. But, inasmuch as 
a most interesting history of Mr. Croom’s life has been 
submitted to the Court in his correspondence and conver- 
sations with his family and friends, from the period of his 
first operations in Florida to the hour of his fatal embar- 
kation with his family on the Home, it becomes necessary 
that it should be examined in order that it may appear 
whether it contains anything to give a new color or con- 
struction to the acts under consideration. The Court has 
given a very patient and full consideration to this history 
in all its bearings, and I am well content with its conclu- 
sions. 


Asa May, Apw’r., &c., AND IN HIS OWN RIGHT, AND WIFE, 
ArpELLants, vs. Arvin May anp Wire, AND OTHERS, 
APPELLEES. 


In the construction of a marriage settlement, the manifest intention of the 
grantor will prevail over the doubts which might be raised by strict gram- 
matical construction. 

Where a father settles by deed of trust upon his certain daughter, certain 
slaves for life, and provided she married, then in trust for the joint use of 
herself and husband, and in case of the death of either of them, then in 
trust for the survivor of them, and upon the death of the survivor, then to 
the issue that may hereafter be born of said marriage, absolutely, the 
daughter having married twice, and having issue of both marriages: Held, 
that the issue of both marriages took, share and share alike. 


A judgment in dower foran unascertained sum of money is void. 
An administrator cannot bind the estate of his intestate by any eontract of 
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his, and a recognition by him of a claim against the estate, arising subse- 
quent to the intestate’s death, gives it no additional validity. 


Upon the equity of the statute giving dower, the widow will be allowed her 
portion of me%ne profits, from the death of her husband up to the period at 
which the dower shall be set off, and the Court, upon proper application, 
will refer it to a Master, to state the account and ascertain the widow’s 

, share. But this is not competent to be done by Commissioners in Dower, 
acting under the provisions of the statute directing the method to be ob- 
served in laying out dower. 


’ 

It is the duty of an administrator, under the statute regulating his duties, to 
make all sales of the personalty at public auction. A reversionary inter- 
est in slaves is not the subject of such sale; but that such future vested in- 


_ terest may be subjected to the payment of debts by proceedings in equity, 
there can be no doubt. 


An administrator or executor may not enter into hazardous bargains, whereby 
they jeopardise the interest confided to their care, and a mistake which 

. works injury is always a ground for relief in equity. The rule in Chan- 
cery is, that the purchaser of a reversion must prove that he gave a full 
price, and this rule applies with greater foree to a purchaser who bore the 
relation of trustee to those in remainder. 


Appeal from a decree of the Circuit Court of the Middle 
Circuit for Jefferson County, sitting in Chancery. 

+ On the first day of May, 1828, Burwell McBride, of Sonth 
Qarolina, executed a deed of trust to certain trustees, con- 
wveying to them certain negroes therein named, subject to 
the following among other trusts, viz: “for the use of his 
daughter Caroline McBride, during her natural life, and in 
case she should marry, then in trust to and for the use of 
the said Caroline and her husband, during their natural 
lives, to take and receive the profit, labor and employment 
of said slaves, to their joint use and behoof, and from and 
immediately after the death of either the said Caroline or 
her husband, leaving issue alive of the said marriage, then 
in trust, to. permit the survivor to take, have and receive 
the profits, labor and employment of the said slaves, to her 
or his proper use and behoof, or that the said trustees ap- 
ply the rents and profits thereof in such manner, and to 
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such intents and purposes, as the said survivor shall di- 
rect, during the said term, and from and immediately after 
- the death of such survivor, then in trust, to’ and for the 
equal benefit and behvof of the issue that may hereafter 

be born of the said marriage.” 

Shortly afrer the execution of this deed of trust, the said 
Caroline McBride intermarried with Alexander Murray, 
who died in Jefferson county, Florida, early in the year 
1836, leaving the said Careline his widow, and Margaret, 
the wife of Asa May, and Carvline, the wife of Alvin 
May, his two children, who were infants, the issue of said 
marriage, surviving. 

In March, 1836, administration on the estate of said Al- 
exander Murray was duly committed to Burwell McBride, 
by the then County Court of Jefferson County, Florida, 

In 1839, Caroline, the widow of said Alexander Murray, 
intermarried with Richard B. Cule, who afterwards, and 
about the third day of April, 1848, died intestate, in Jeffer- 
son county, leaving the said Caroline his widow, and five 
infant children,.the issue of the said marriage, surviving. 
On the 25th day of September, 1848, administration on the 
estate of Richard B. Cule was duly granted in the county 
of Jefferson, afuresaid, to said Caroline, his widow. 

On the 18th day of September, 1852, the said Caroline, 
widow of said Richard B. Cole, and the original cestut gue 
grust, in said deed of trust, died intestate, in the county of 
Jefferson, aforesaid, leaving Margaret, the wife of Asa 
May, and Caroline, the wife of Alvin May, and the five 
infant children of Richard B. Cole, her children and heirs 
at law. Administration on her estate was, on the 24th 
day of November, 1852, duly granted to complainant, Ass 
May, and on the same day, administration de bonge nom 
on the estate of Richard B. Cole, was also granted te com- 
plainant, one a 
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~~ In the year 1846, Asa May intermarried with Margaret, 
one of the children of the marriage of Alexander Murray 
to Caroline "McBride, then under age, and in the year 
1848, Alvin May intermarried with Caroline, another of 
the children of said marriage, whu was also at the time 
under age. 

Alexander Murray at his death owned considerable pro- 
perty but his estate it is alleged was embarrassed by debts. 
His widow Caroline being entitled to dower and widow’s 
shares in his estate real and personal, in conjunction with 
her subsequent husband Richard B. Cole, after their inter- 
marriage, applied by petition to the Superior Court of Jeffer- 
son county, to have her dower out of the estate of Alexan- 
der Murray set off to her, and obtained an allotment of 
slaves tc her for the term of her natural life. In addition 
to the slaves allotted, the Cominissioners reported and the 
Court ordered that one third of the nett proceeds of the cot- 
ton crop grown on the plantation of Alexander Murray du- 
ring the years 1836, 1837, 1838 and 1839, be paid to thesaid 
petitioners by the administrator of said Alexander Murray. 

The bill alleges that in the execution of said decree with 
respect to the interest of said Caroline in said crops the + aid 
administrator calculated the “nett proceeds” of the crops of 
said years by referring to the account sales and deducting 
only the expenses of suchsales, whereas intruth and in fact, 

the nett proeceds of the crops of said years could only be 
correctly ascertained and adjusted by deducting from the 
sales of the crops, the expenses of the plantatio”, including 
the overscer’s wages, provisions and supplies, medica! bills, 
taxes, farming utensils purchused and other expenses inci- 
dent to the growing and gathering of said crops, as well as 
the expenses of the transportation and sale of the same ; 
and that the said administrator committed an error and mis- 
take in the adjustment of the amount of said “nett proceeds,” 




















TERM AT TALLAHASSEE,1857. 211 


—_——_—____——— 
May, Adm'r., &c., vs. May and Wife, et al.—Staten.ent of Case. 








which can and ought to be corrected without injury or 
foss to the said Burwell McBride, the said administrator. 

The bill also alleges that the said McBride, administrator 
of said Alexander Murray, having so erroneously estimated 
the in’erest of said Caroline Cole in said crops, did on the 
7th day of January, 1843, in consideration of the sum al- 
Jowed said Coroline as her interest in said crops, viz: the 
sum of $4,878 05, and of the further sum of $48 44 report- 
ed to be due said Caroline in cash to make up her ene-third 
of the chattels allotted to her, execute and deliver to Rich- 
ard B. Cole a bill of sale and conveyance of the reversion 
of the estate of Alexander Murray, in and to the slaves al- 
lotted for dower to said Caroline Cole, under the mistaken 
belief that saidconveyance and said sale to said Cole for said 
consideration, were not injurious or prejudicial to the inter- 
ests of the children and heirs of Alexander Murray. 

The bill charges that said reversionary interest of the es- 
tate of Murray in said slaves was really worth not only 
more than the true balance then due to Mrs. Cole for her 
interest in the crops, but also more, and largely more, than 
the incorrect and erroneous estimate which formed the ba- 
sis of the settlement made by said Burwell McBride, ad- 
ministrator of the estate of said Murray. 

The bill also charges that the said Burwell McBride, as 
adininistrator as aforesaid, had no authority or power tosell 
such reversionary interest—that the price was inadequate, 
und that to the heirs at law of said Alexander Murray, the 
said slaves allotted as aforesaid ought to revert, and be dis- 
tributed between Margaret, the wife of Asa May, and Car- 
oline, the wife of Alvin May, in which event (he complain- 
ants are willing that the slaves conveyed by the deed of 
trust aforesaid and their increase shall be distributed be- 
tween all the children of said Caroline Cole. 

The bill further alleges that the complainant Asa May, 
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feels it his duty to present fully all the facts connected with 
the title tosaid slaves, and to distribute them as the proper- 
ty of Richard B. Cole between his children, if they are in 


_ the opinion of the Court really the property of the estate of 


said Richard B. Cole. That said Asa May as administrator 
de bonis non of the estate of said Richard B. Cole cannot as- 
sume to act upon his individual views, and for as much as 
@ conflict exists between the claims of Margaret, the wife 
of said Asa May, and of said Asa May in her right, and the 
elaims of said Asa May as administrator de bonis non as 
aforesaid, and his duty to the infant children of Richard B. 
Cole, the bill charges that the said Asa May is entitled to 
the advice and direction of the Cuurt in the premises. 

The complainants disclaim all desire fur any re-examin- 
ation or re-opening of the accounts of Burwell McBride, 
administrator of Alexander Murray, for the purpose of sub- 
jection him to any liability to them on account of his said 
adininistration, and conclude with a prayer that the Court 
may set aside the sale from McBri'e to Richerd B. Cole, 
and direct that the slaves therein conveyed be distributed 
between Margaret, the wife of Asa May, and Caroline, the 
wife of Alvin May, who are the legal heirs of Alexander 
Murray, deceased, and also for general directions and the 
advice of the Court. 

The defendants, Alvin May and wife, admit in their an- 
#@wer all the allegations in the bill and consent to all orders 
and directions prayed for therein. 

The infant defendants who are the children of Richard 
B. Cole by their guardian ad litem, insist upon ther right 
to participate in the property conveyed by the deed of trust 
above mentioned, and also that the conveyance made by 
Burwell McBride to Richard B. Cole of the reversionary in 
terest of Murray’s estate in. the dower negroes, was a good 
and proper conveyance upon a goud and valuable eonsid- 
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eration, and should not be set aside. They deny that the 
sum of money allotted to Mrs. Cole as dower out of the 
crops of Murray’s estate was too large or erroneously esti- 
mated or that the reversionary interest in the slaves con- 
veyed was more valuable than the sum so allotted. They 
claim that these slaves should be distributed asthe proper- 
ty of the estate of Richard B. Cole, equally among them to 
the exclusion of said Margaret, wife of Asa May, and Car- 
oline, wife of Alvin May, who are the heirs at law of Alex- 
ander Murray. 

The Commissioners appointed under the order of the Su- 
perior Court for the allotment of dower, in their report say: 
“The Commissioners having beeninformed of other proper- 
ty which for obvious reasons, to-wit: the absence of the 
administrator, cannot be exhibited to them, recommend that 
the applicant for dower be allowed thethird of nett proceeds 
ot the crops of cotton made on the plantation of the estate 
during the years 1836, ’37, ’38 and ’39, when said amount 
can be ascertained.” 

The complainants exhibited to the Court the following ‘ 
certified copy of a paper writing which was read in evi- 
dence: 
1837.—Amount of 66 Bales Cotton: 

February 7—Sold Wm. Maner crop of 1856,....84,010 26 
1838. 
March 8-=Amount 73 bales sold John B. Collins, 2,404 07 


28 “« «“ J.B. Collins,... 657 40 
93 bales entire crop 1837. 





1839. 

Jan. 1—Amount 22 bales sold Gamble & Reid,.. &86 56 

Feb, 28-— 74 “ « by Legan & D.H., 3,799 05 
06 “ entire crop of 1838, 

1840. 


Feb. 7—Amt. 31 bales sold by W. Mathers,..... 1,190 52 
May 23— 59 “ “ « Legan& D. Hear. 1,186 31 
90 “ entire crop of 1839. — 





$14,634 17 
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dered to pay to R. B. Cole and wife, 
4,878 05 )amounting to..............4.. -- 64,878 05 


A reference to my account current in the Clerk's office, 
Monticello, will perhaps be necessary, as I may be in error 
from this hurried statement in the exact, amount due Mr. 
Cole. 

State of Florida, I, C. G. Fife, Clerk of Jefferson Cir- 

Jefferson County. } cuit Court, do certify that the forego- 
ing is a true copy of the original now upon file in my office. 

In testimony whereof I have hereto set my hand and 

{L.S.] affixed the seal of said Court, this 30th day of 

June, 1848. CRAVEN G. FIFE, Cl’k. 


The complainants also exhibited to the Court the follow- 
ing certified copy of a paper writing which was also read 
in evidence : 

Be it remembered, That I, Richard B. Cole, have this day 
received from Burwell McBride, administrator of the estate 
of Alexander R. Murray,a bill of sale of the right, title and 
reversion in the following slaves which on petition were al- 
lotted to me in righ of my wife, for the term of her natural 
life, by the Honorable Samuel James Douglas, Judge of the 
Superior Court of the Middle District of Florida, at a term 
holden in April, 1842. 

The names of said slaves are as follows: George, Marion 
Isaac, Hann“h, George, jr., Dick, Paul, Saphronia, Robin, 
Dandy, Jane, Ellen, Jim, Peggy, jr.,Judy, Tarner, Ned, John, 
Minns, jr., Charlotte, S:ephen, July, Ben, Martha; in full 
discharge and payment of the sum of $4,878 05, being one 
third part of the crops of the years 1836, 1837, 1838 and 
1839, allowed by said decree ; also in full discharge and 
p2yment of the sum of $39 32 allowed me by the Commis- 
sioners in their report on said petition, and I do hereby ac- 
quit and discharge the said administrator and the estate he 


$14,134 17 | One third of this amcut I am or- 
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represents from all claims and demands, both in law and 
equity which | have in right of my wife, the said Caroline. 
In testimony whereof I have hereunto set my hand, this 


7th day of January, 1858. R. B. COLE. 
— *- Signed in presence of us. 


pail J. McCants, 


$4,516 37 T. J. Hem. 
Territory of Florida, ) Be it remembered, That on the 
Jefferson County. seventh day of January in the year 
of our Lord one thousand eight hundred and forty-three, R- 
B. Cole, the person who executed the foregoing instrument 
of writing, came personally before me the subscriber, Clerk 
of the County Court for the ceunty aforesaid, and acknowl- 
edges the same to be his voluutary act and deed for the 
use and purposes therein mentioiied, whereupon | have du- 
ly recorded the same. 
In witness whereof I have hereunto set my hand and 
[L.S.] the seal of said Court, the day and year above 
written. WM. BUDD, Cl’k. 
State of Florida, I, Thomas J. Chace, Judge of Pro- 
Jefferson County. § bate in and for said county, do here- 
by certify that the foregoing is a true and correct copy of 
voucher No. 29 in account current of Burwell McBride as 
administrator of the estate of Alexander R. Murray, which 
said account was filed and approved at March term, 1843, 
as appears of record in my office. 
Iu testimony whereof I have hereunto set my hand 
and affixed my seal of office, this thirtieth day of 
June, one thousand eight hundred and forty-eight. 
THOMAS J. CHACH, 
Judge of Probate. 
The Court below decreed that so much of the prayer of 
the bill as asks that the deed from McBride to Riehard B. 
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Cole, conveying the reversion of the dower n-groes be set 
aside, be refused, and that the slaves named in the deed of 
trust from McBride for the benefitof his daughter, and their 
increase, be declared to belong to Margaret, the wife of 
Asa May, and Curoline, the wife of Alvin Max, who are the 
children of the marriage of said Caroline Cole, deceased, 
with Alexander Murray, her first husband. 
From this decree the complainants appealed. 


Archer § Papy for appellants. 
Bolling Baker for appellees. 
Pesrson, J., delivered the Opinion of the Court : 


The first question presented in this record for decision is 
as to the proper construction of the deed of settlement of 
McBride, in trust for the berefit cf his daughter Caroline.— 
Caroline having twice married, and having issue by each 
marriage, the question is whether both sets of children take 
in remainder, or only those of the first marriage. 

The trusts declared in this deed are in relationto certain 
slaves which are conveyed to trustees to and for the use of 
the said Caroline during her natural life, and in case she 
should marry, then in trust for the joint use of herself and 
husband, and provided either of them should die, then 
in trust for the survivor of them, “and from and immediate- 
ly after the death of such survivor, then in trust to and for 
the equal benefit and behoof of theissue that may hereafter 
be born of said marriage, and the representative and repre- 
sentatives of such as may be deceased, they taking amongst 
them a parent’s share, to be equally divided to them, 
their executors, administrators and assigns forever, and in 
default of issue of the said Caroline McBride by her hus- 
band at the death of the survivor of them, in trust to and 
for the sole use and benefit of the heirs of the said B. Me- 
Bride, share and share alike.” 
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The Court is unanimously of opinion that under a proper 
construction of this deed both sets of children should take 
share and share alike; they were alike the objects of the 
grand-father’s care and the children of his daugh‘er, who 
was the meritorious cause of his bounty. The contextshows 
plainly that it was his object to settle a life estate upon his 
daughter to be enjoyed jointly with her husband, provided 
she married, but that the remainder should be a provision 
for her issue. There is nothing in the deed itself to show 
that any particular marriage was in contemplation at the 
time of its execution, nor has any evidence aliunde been 
advanced to connect the deed with the particular marriage 
to Murray, the first husband. Suppose all the children had 
been the issue of the second marriage to Cole; can it be 
doubted that they would have taken in remainder as the is- 
sue of his daughter and the objects of the grand-father’sso- 
licitude? In the construction of marriage settlements the 
manifest intention of the grantor will prevail over the 
doubts which might be raised by a strict grammatical con- 
struction. The cases of Beale vs. Dodd. 1 T. Rep. 202, and 
1 D. and E. 193 are conclusive in support of these views, 
and we do not consider it necessary to extend this argu- 
ment, since we are so fully sustained in this construction 
both by authority and the plain intention of the grantor. 

The next question is as to the validity of the transfer 
made by McBride, administrator of Murray, of the rever- 
sionary interest of that estate in the negroes allotted to his 
widow for dower, in satisfaction of a claim against the es- 
tate presented in her behalf by her second husband Cole. 
To determine this question several things are to be consid- 
ered. 

The first inquiry is as to the nature of the debt or claim 
for which this reversion was bartered. 


28 
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To ascertain this we must look to the proceedings in the 
Court of law had under our statute for the laying off and 
assignment of Mrs. Murray’s(then Mrs. Cole)dower. It seems 
to have been upon the report of the commissioners in dower 
in that case, that this claim first arose. Their report says, 
“The Commissioners having been informed of other pro- 
perty which for obvious reasons, to-wit: the absenceof the 
administrator cannot be exhibited to them, recommend that 
the applicant for dower be allowed the third of nett pro- 
ceeds of crops of cotton made on the plantation of tbe es- 
tate during the years 1836, ’37, ’388 and °39, when said 
amouat can be ascertained.” 

Subsequently an account is filed in the Clerk’s office ofthe 
sales of the cotton crops during the several years mentioned 
in the report, concluding with a division, giving Mrs. Cole 
4,878 05-100 dollars, but with the usual mercantile E. E., 
and appending thereto a memoranda in these words: “A 
reference to my accounts current in the Clerk’s office, Mon- 
ticello, will perhaps be necessary, as I may bein errorfrom 
this hurried statement in the exact amount due Mrs. Cole.” 

This account though not authenticated by any signature, 
seems to have been incorporated with the proceedings in 
that case, connects itself with them by its contents, and is 
made the basis of the subsequent settlement of this claim 
by the administrator, as appears from Cole’s receipt to him. 
This receipt shows that in consideration of the release of 
the widow’s share of the four cotton crops, amounting to the 
exact sum stated in this account, the administrator trans- 
ferred the reversion in the slaves allotted her for dower, to 
Cole. 

The Commissioners’ report and this account are certified 
as being on file in the Clerk’s office by the Clerk of Jeffer- 
son superior Court. And although it does appear that the 
report has been confirmed by the Court, yet the confirma- 
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tion is in the language of the report itself and assigns one- 
third of the cotton crops to the widow, without stating the 
amount of the same. Now it remains to be seen how far this | 
establishes a debt from Murray’s estate in favor of Mrs. 
Cole. It appears to us that the mere appointment of Com- 
missioners by the Sheriff to make partition, clothes them 
with no further authority than to perform an executive du- 
ty prescribed by statute and make their reportto the Court, 
which report has no conclusive validity until confirmed by 
the Court ; otherwise the Court would be ousted of its juris- 
diction and it would be transferred to the Commissioners 
summoned by the Sheriff. Again if it should be said that 
the report of the Commissioners was of authority to estab- 
lish this claim, it must be considered what was the extent 
of their powers. Our statute provides that the Commission- 
ers shall allot and:set off to the widow one-third part of 
the real estate of which her husband # died, seized and pos- 
sessed,” and at the same time “shall allot and set off” to 
such widow her portion of the personal estate of which her 
husband died possessed. Did the husband in this instance 
die possessdd of the annual crops of his plantation made du- 
ring four successive years subsequent to his death? Al- 
though the widow might have had some sort of equitable 
claim to a portion of the income of the estate anterior to 
the assignment of her dower, yet was it competent for these 
Commissioners, acting under statutory regulations, to adju- 
dicate and determine that question as to mesne profils with- 
out the sanction of the Court; and even if such extraordina- 
ry power were accorded to them, they have not accomplish- 
ed their work. Their business is mainly, if not entirely, to 
divide the property of the estate in specie, but here they 
have gone into matters of account fit only for reference to a 
master, and at length awarded no sum of money as due out 
of the proceeds of these four crops, but merely “recommend 
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that the applicant for dower be allowed one third of the 
nett proceeds” of the crops mentioned, “when said amount 
can be ascertained.” Can there be a conclusive judgment for 
any other than an ascertained sum? Is it not the office and 
the very essence of a judgment to ascertian the amount of a 
debt? There is inthis instance nosuch ascertainment, but 
merely a recommendation to the proper tribunal to allow to 
the applicant a certain proportion of the subject matter, 
when the amount was ascertained. Now it is manifest that 
the amount of such portion has never as yet been ascer- 
tained either by the Commissioners or the judgment of the 
Court. The statement on file in the Clerk’s office disobeys 
the recommendation of the Commissioners and allows the 
widow one third of the gross proceeds instead of the neit 
proceeds of the four crops, and to this statement itself is ap- 
pended the initials for errors excepted, together with a de- 
claration that it may be wrong onaccount of the absence of 
accounts and the hurried manner in which it is made. This 
statement is the only distinct evidence ofthe value of these 
crops presented, and it departs from the rule of calculation 
recommended in the Commissioners’ report and confirmed 
by the Court, and thereby reaches a conclusion inconsistent 
therewith. If it is evidence to charge the estate of Murray, 
then it must be equally evidence to discharge that estate to 
the extent of the evidence it affords oferrors and mistakes 
in making up the account. It is said however, that the re- 
ceipt taken by the administrator, McBride, from Cole for 
the precise sum ascertained by this statement onthat ac- 
count, amountstoan acknowledgement on his part that such 
sum was due. On the contrary it appears to us that it on- 
ly affords evidence that the administrator had only proceed- 
ed upon his original error in his settlement of this claim.— 
Butit is a very familiar principle that the administrator has 
no power to bind the estate by any contract or promise of 
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his, and his negotiation could give no higher validity to a 
claim like this, originating subsequent to the death of hisin- — 
testate, than it previously possessed. 

Upon the equity of the statute giving dower, the widow 
will be allowed her portion of mesne profits from the death 
of the husband up to the period at which the dower shall 
be set off, and the Court upon proper application will refer 
it to the master to state the account as to mesne profits, 
and ascertain the widows portion; but this is not competent 
to be done by Commissioners in dower, acting under the 
the provisions of our statute directing the method to be ob-’ 
served in laying out dower. See Thom. Dig. p. 186. This 
then is aclaim in the nature of duwerunascertained by any 
competent authority, and in the estimate of which the ad- 
ministrator has fallen, by his own showing, into gross errors 
and mistakes. Such is the claim presented by Cole and 
wife against the estate of Murray. 

It now remains to examine the duty and authority of the 
administrator to settle it in the mode which he has adopted. 
We haveseen that he could not create it and that he could not 
adjudicate it, and that it had not been adjudicated and as- 
certained either by the commissioners in dower or by the 
judgment of the Circuit Court. Why then should he as- 
sume to cancel it by an assignment and conveyance of 
the most important interest of the estate, to the claimant ? 
That this transaction was private and that no public sale 
of the reversion was made, was not contested in the argu- 
ment, and is sufficiently attested by the receipt given by 
Cole to the administrator explaining the whole transaction. 
Cole it will be remembered, stood in privity with the estate 
of Murray by reason of the accrual of his marital rights up- 
on intermarriage with the widow, and was dealing with 
the administrator for the expectancy of the heirs in this re- 
version, upon a demand claimed in right of his wife, and for 
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property then in his possession in the same right. Of the 
quality and value of this property he therefore must have 
been the best judge, for it appears that the administrator. 
McBride, was a citizen of South Carolina, where the deed 
of settlement was executed, and that the commissioners in 
dower complain that all the property of the estate was not 
exhibited to them by reason of his absence. Hisaccountof 
the sales of the four crops, it seems, was made in the ab- 
sence of vouchers and erroneously, and finally he is made ® 
party to this bill by publication, not being a resident of 


‘this State. It is manifest, therefore, that the administrator 


was in acondition, whatever might have been his inten- 
tions, to be imposed upon, and to commit errors and mis- 
takes. This Court in the case of Le Barron and Colquit vs, 
Fauntleroy, 2 Fla. Rep. 294, distinguishing between oursys- 
tem and the old common law, defines the administrator to 
be “an agent or officer merely, for the settlement of the es- 
tate, with no further interest than commissions and fees.” 
He has not therefore as at common law, a vested right to 
the personalty,and may not dispose of it at his good pleasure, 
but is “an agent or officer merely,” and must proceed sub 
modo according to the statutes which guide and govern 
and restrain him. According to the English authorities, a 
reversion is assets in the hands of the administrator coupled 
with an interest in himself, and like all other assets of the 
estate it was in his power to dispose of it at private sale, 
and to confer on the purchaser a good title, though he still 
remained liable to the distributees for any fraud or col- 
lusion in the sale. This interest “which is attended with 
such important consequences” in the case above referred to, 
is declared to be “expressly done away” by our statute. It 
was clearly then the duty of the administrator to pursue 
the statutory regulations defining his duties, provided he 
found it necessary to make sale of the reversion in question- 
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The 1st and 2d paragraphs of sec. 6 Tho. Dig. 202, prescribe 
the mode in which the personalty shall be disposed cf by 
the administrator. We think these two sections, which 
must be construed together, as they are part of the same 
law, clearly indicate the intention of the Legislature that 
all such sales should be public. Let us see now whether a 
reversion can be the subject of a public sale. Thatsucha 
sale cannot be made by a Sheriff of the remainderman’s in- 
terest pending the life estate, is expressly decided in Dargan 
and Bradford vs. Richardson, Dudley So. Car. Repts., 1 
Part 62, and in Devon vs. Kemp, decided May Term, 1837, 
and also in the case of Coilins vs. Montgomery 2 Nott 
and McCord 392. These cases proceed upon the ground 
that the presence of the property and the delivery of it to 
the purchaser, was necessary to perfect the sale. And 
Judge Butler says in his opinion in the case first referred to 
above, “in England such an interest would be considered 
as nothing more than a trust in the one having the interest 
for life, for those in remainder;” and further, “if so it would 
be a mere cquity, which might be assigned, but which 
could not be levied upon andsold under a fi. fa.” That such 
future vested interest may be subjected tothe payment of 
debts by proceedings in Equity, there can be no doubt.— 
But the question here is as to the duty of the administrator. 
He had no legal power to take possession of and expose to 
sale and actually sell and deliver personal property of 
which the tenant for life had a rightful and exclusive pos- 
session. Delivery is essential to perfect thesale of a cha'tel 
and sich delivery was impossible in this case. We see 
then that-a public sale of this reversion was impracticable 
and illegal, yet it was the duty of the administrator to have 
made the sale at public auction if made atall. But he dis- 
regarded his duty and sold at private sale to the only per- 
son who could have had possession—the owner of the life 
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estate. In such sale there could have been no competition 
amongst purchasers, and little prospect of obtaining the 
full value. The general question whether a private sale by 
an administrator would carry the title to a bona fide pur- 
chaser without notice, where there was no mistake, fraud 
or collusion, notwithstanding a statutory direction that all 
sales shall be public was not observed, we do not consider 
necessary to be discussed here. 

The relation in which Cole stood to the property and the 
parties in interest, together with the prima facia inadequa- 
cy of price growing out of gross mistakes, we think suffi- 
cient to annul this sale, although it should have been made 
in «regular manner. McBride, the administrator, in this 
transaction, was undoubtedly acting as trustee for the dis- 
tributees of Murray, and according to the authority of Dar- 
gan & Bradford vs. Richardson, above cited, Cole who pos- 
sessed the life estate, stood in the same relation to them.— 
They are now complaining in their own person against both, 
and should not suffer the loss of their rights by the follies 
and mistakes, and negligences of their trustees. An exec- 
utor may not enter into hazardous bargains, whereby he 
jeopardizes the interests confided to his care. 4 Muntford 
Rep., 332. Anda mistake which works injury, is always 
a ground of relief. Now here are two parties, both stand- 
ing in the relation of trustees to these minors, bargaining 
hazardously together, under evident and gross mistake, to 
the prejudice of their cestui quetrust. For it is manifest if 
they acted in good faith, (and if they did not the transaction 
fails,) that they supposed the erroneous value placed upon 
the widow’s share of the four crops, was no more than the 
value of the reversion exchanged for and in satisfaction of 
it; when it appears therefore that this value was estimated 
materially too high, their own estimates fail to that extent 
of the value of the reversion. Every one knows the vast, 
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and yet variable difference between the nett and gross value 
of the cotton crops on a plantation ; some planters purcha- 
sing their supplies, while others produce them mainly at 
home. Nor is the value of a reversion in slaves after a life 
estate, less uncertain. Many circumstances may add vast- 
ly to their value, or diminish it during the continysance of 
the particular estate. The usual estimate of the anual 
increased value of a gang of slaves, we suppose tob about 
six per cent., and if this be true in this instance, then a pur- 
chaser who had paid the whole value of the slaves, would 
have received them at the termination of the life estate, 
with the addition of a natural annual increase of six per 
cent. in value, and this too, free‘of all charge or expense in 
keeping them; and this alone would have been no mean 
income on the investment. The facts of this case it is 
alledged, shows a result of this kind. But these conjec- 
tures are capaple of being reduced to proximate certainty 
by reference to a master. 

It is suggested however, that there is an entire absence of 
proof as to the value of this reversion; we do not think so. 
It is apparent from the record that the consideration was 
materially less than the estimate of the parties, and to this 
extent at least, there wasinadequacy. But if there was no 
light upon this subject, the rule in chancery is that the pur- 
chaser of a reversion must prove that he gave a full price. 
Hickman vs. Smith 3 Russ. 483 ; Davis vs. The Duke of 
Marlboro’ 2 Swanson p. 147, 151, 2 Atkins 185, 2 Vesy 149, 
155; Wiseman vs, Beach, 2 Vernon 121; Barney vs. Ti- 
son 2 Vent. 359. With how much greater force must this doc- 
trine apply to a purchaser who stands in the relation of 
trustee and is in privity with the estate for which he deals, 
The cases go so far as to declare that age makes no differ- 
ence against persons dealing for their expectancies and some 
of them hold the doctrine that the character of heir is not 
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a necessary ground of relief. Surely the present complain- 
ants are entitled to the benefit of these principles, when both 
the vendor and purchaser stood in the relation of trustees 
to them when they were dealing with their expectancies. 
In the absence therefore of proof that the sale was fair and 
for a full consideration, it can never be confirmed in favor of 
a trustee in privity with the estate. 

We are of opinion that this bill is well brought and the 
complainanis entitled to relief, That the slaves with their 
increase named in the deed of settlement should be parti- 
tioned among all the children of Mrs. Murray, afterwards 
Mrs.Cole. That thesale of the reversion of the negroes al- 
lotted to Mrs. Cole as dower be allowed to stand only as a 
mortgage to secure the payment to the estate of Cole of the 
true nett value of Mrs. Cole’s share of the four cotton crops 
set forth in the pleadings, and that it be referred toa mas- 
ter to ascertain and report such value, upon the payment of 
which, with interest, the said slaves shall be returned to the 
estate of Murray. 

Let the partition prayed for proceed in reference to the 
rights of the parties thus established. 

The decree is reversed and set aside and the cause re- 
manded to be proceeded in, upon principles not inconsistent 
with this opinion. 





Battzett, C. J., delivered the following dissenting opin- 
ion $ 


This is a suit instituted by the distributee of one estate, 
and the administrator of another, against infants, his own 
wards, to recover property, slaves, which have been in his 
possession as administrator, and that of their father and 
mother undisturbed for near fourteen years ; the claim now 
for the first time asserted. 

The complaint is that there was a mistake made as to 
the price givon for them; that this was inadequate, and 
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that they were actually worth more than was given for 
them. Whilst the allegations of the bill are of this vague, 
loose and indefinite character, the proof, if this were possible, 
is worse—in fact no proofat all. Todefeat a solemn bill of 
sale, executed in the year 1843, in the most formal man- 
ner, in the presence of two lawyers in Monticello, with a 
release also formally executed,.a paper is used professing 
to be an account of sales of somebody’s cotton—a hurried 
statement, for what purpose made, whether used by any 
one or known to the purchaser, does not appear and is not 
established. Upon this paper, this loose and vague mem- 
orandum, a decree is given setting aside the title of defen- 
dants, and decreeing it to complainants. Such, in brief, 
is the history of the case, and the annals of jurisprudence 
may, in my opinion, he searched in vain for a case so bar- 
ren of equity and justice, so destitute of all merit in con- 
science or right, so ill-sustained by either allegations or 
proof, so positively obnoxious and offensive to principles 
esteemed venerable, and to feelings near and dear to the 
common sentiments of humanity. LI assert this after the 
most careful investigation of the case, the most anxious 
and attentive examination of the authorities. 

I can scarcely credit the fact that the case has been re- 
garded by this Court as having the slightest claim to esti- 
mation. The idea of the administrator of a father and a 
mother suing their children, setting up claim to property, 
the possession of which he holds by virtue of their title, 
using his official name and their means to support an ad- 
versary claim, suing infants, whose means of support and 
defence of their rights are in his hands, and whose age, 
inexperience, weakness and imbecility, constitute the most 
irresistible claims to his protection. 

This Court, in the case of Strong vs. Willis, in strong 
and indignant terms, rebuked the action of a trustee as- 
serting an individual right in opposition to his trust. They 
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say, “if assailed by a stranger, the duty of the trustee 
would be to defend and protect the property, and he would 
be compelled to do so. Does he ocenpy a more favorable 
position as far as his own rights are concerned? Can he 
who has undertaken by his own solemn act to defend this 
trust deed, and carry into effect its objects and purposes of 
express and specific character, be permitted himself to turn 
round, repudiate the trust, and defeat and destroy it?” 
8 Florida, 133. 

Infants, from the earliest ages, whenever sued, have been 
“treated as wards of Courts of Equity, and under its spe- 
cial cognizance and protection, and they regard them 
throughout, indeed, with all the anxious care and vigilance 
of a parent.” 2 Story Eq., 582. Here the position is re- 
versed, for whilst complainant and his case seem to be spe- 
cial favorites, they and theirs are objects of odium and 
distrust. In possession of personal property for near 
fourteen years, a period sufficient to give title to anybody 
else and insure protection in a court of law as well as 
equity, having title full and complete in all the formality 
of law, it gives them neither defence nor protection. Pre- 
sumptions of law and of fact, hitherto available to support 
title, to cure irregularities and defects, are used to their 
injury, to impair, to defeat and destroy their rights. They 
would be entitled to the statute of limitation, to trial by 
jury, if full grown; they do not receive it as infants. The 
claim of a dowress has been hitherto regarded with favor 
in equity, and such was the position of their mother. It 
ishere placed below all others. In case of mistake, the 


‘ ‘error usually is corrected and compensation given; here 
the whole bargain is rescinded and set aside. It is openly 


alleged, that the administrator will not be held accounta. 

ble for this or any other action. The infants and children 

fare more easily assailed—have less power of resistance. 
In a moral point of view, in foro conscientia, the claim 
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is still more objectionable, The purchase of this property, 
these slaves, after the lapse of many years, proves, through 
the increased value of this species of property, to have 
been a lucky one; hence it is an object to get them, and 
not any deficiency of price. If there had been a loss or 
a bad bargain, the claim would never have been heard of, 
Hence an arrangement, the united act of father and mother, 
now in their graves, jointly with a venerated grand-father, 
whose integrity, whose kindness to all his grand-children 
is most distinctly asserted and admitted, all these are to 
be assailed, and be put in the position of official infidelity 
and wrong. He made a gross mistake, sold the property 
for too little, abused the confidence and trust reposed in 
him by usurping power not belonging to him! Indepen- 
dent of such considerations, it can be shown that the claim 
of Cole’s children is sustained by the highest principles of 
law and equity; that their title is valid and firm as the 
action of their parents and grandfather is above censure 
and reproach, and based in the highest integrity and virtue. 

Alexander Murray, of Jefferson county, having died in 
the year 1836, administration of his estate was committed 
to B. McBride, as administrator. Murray’s widow inter- 
married with Richard B. Cole, who obtained from the Su- 
perior Court of the county, an order for the assignment 
of the dower of his wife in the estate of Murray, and the 
Commissioners allotted to him twenty-three negroes and 
other real and personal estate, as her portion. They also 
recommended that he be allowed “the third of nett pro- 
ceeds of cotton made on the plantation of the estate dur- 
ing the years 1836, ’387, 88 and 89.” The Court, upon 
this report, ordered that ‘‘ one-third of the net proceeds of 
the cotton crops grown on the plantation of the said Alex- 
ander Murray during the years aforesaid, be paid the pe- 
titioners by the administrator, as recommended in the 
report.” 
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McBride, the administrator, on the 7th of January, 1843, 
sold to Cole the twenty-three negroes previously assigned 
as dower, in full and absolute right, in compliance with 
the judgment, to pay the sum due on the crops aforesaid, 
and another small sum. A bill of sale by McBride, trans- 
ferring the complete right to the negroes, and a release by 
Cole in due form of the judgment and debt aforesaid, and 
of all claim in behalf of his wife against the estate of Mur- 
ray, were executed and delivered by the parties respec- 
tively. 

Cole died in the year 1848, and his widow administered 
on his estate. In 1852, Mrs. Cole died. Administration 
of both their estates was, in November, 1852, confided to 
Asa May. On the 25th November, 1853, he filed his bill 
as administrator of Cole and of Mrs. Cole, and in right of 
his own wife as a distributee of Murray’s estate, against 
the infant heirs of Cole, against McBride, the administra- 
tor of Murray, and against Alvin May and his wife, who 
was another child of Murray. The primary and main ob- 
ject of the bill undoubtedly is, (though other matters are 
mixed up and included in it,) as its prayer expresses, “ that 
the slaves allotted to said Caroline, and their increase, be 
decreed to be the property of the administrator of Murray, 
and that the same reverted to him on her death, and that 
the bill of sale made on the 7th day of January, 1843, to 
said Cole, be cancelled and set aside, and the property be 
distributed,” &c. 

The grounds of this application are the omission to “ in- 
clude the expenses of the plantation, embracing overseer’s 
wages, provisions and supplies, medical bills, taxes, farm- 
ing utensils purchased, and other expenses incident to the 
growing of crops, for the years 1836-7-8 and 9, as well as 
the expenses of the sale and transportation of the same.” 

Again, “that the reversionary interest of the estate in 
said slaves was really worth, not only more than the true 








TERM AT TALLAHASSEE, 1857. 231 


os. ss ss ss s _ _ _ _ _ _ _ 
May, Adm’r., &c., vs. May and Wife, et al.—Dissenting Opinion. 











balance then due to Mrs. Cole for her interest in the crops, 
but largely more than the incorrect and erroneous estimate 
which formed the basis of the settlement,” &ec. 

3dly. That McBride as administrator had no authority 
nor power to sell such reversionary interest. 

In short, they may be stated to be mistake, inadequacy 
and want of authority. 
_ Before examining these, as we propose to do in their or- 
der, it is proper to refer to objections at once manifest on 


the face of the bill, and conclusive against the right of re- _ of 


covery. The right of an executor or administrator to the 
personalty of his testator or intestate, is too firmly estab- 
lished to be now controverted. “ He is the representative 
of the deceased, and has the same property in his goods as 
the principal had when living, and the same remedies to 
recover them.” 2 Black. Com., 511. 

The Supreme Court of the United States hold the same 
doctrine as to an executor, (whose powers are the same as 
an administrator, except when a will intervenes.) ‘The 
appointment of an executor vests the whole personal es- 
tate in the person so appointed. He is, for the purpose of 
administering, as much the legal proprietor of the chattels 
as was the testator himself while alive.” Griffith vs. Fra- 
zier, 8 Cranch, 9; Peters’ Cond. Rep., 9. 

And such is the language of all the American Courts, 
without exception. 

* A distributee or legatee has no right to the property, 
nor is he recognized either at law or in equity until he be- 
comes possessed through the assent of the executor or ad- 
ministrator.” Farley vs. Farley, 1 McCord, 514. 

In Gregory vs. Forester, the Supreme Court of South 
Carolina say, the executor or administrator is the only or- 
gan through whom the rights of those entitled to the person 
alty can be ascertained, and the law requires the formality 
ofan administrator as necessary to the security of those 
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rights. Jbid. 324; 1 Marshall, 10; see also Bradford vs. 
Felder, 2 McCord, 170; 6-3. J. Marshall, 26-572; 13 
Wendell, 453. This Court has held the same language in 
two cases decided at the present term, McHardy’s Heirs 
vs. McHardy’s Executor, and Smith vs. Croom, affirming 
the case of Lott vs. Meacham in 4 Fla. Rep., 148. 

“Exceptions will be found to the general power of the 
executor or administrator to dispose of the estate of the tes- 
tator or intestate, in those cases only where collusion ex- 
ists between the purchaser or mortgagee and personal rep- 
resentative.” Will. on Ex., 611-612. : 

“There must be some fraud or collusion, or misconduct, 
between the parties.” 1 Story’s Eq. Jur., 545. The bill 
in this case distinctly repudiates and rejects all imputation 
of fraud against McBride ; indeed makes none against 
Cole. The aid rendered to the estate of Murray by the 
former by the liberal advance of his own means to protect 
the property from creditors, his gifts of slaves and lands to 
his daughter and children, all show his warm interest in 
the welfare of his child. Nor is there an insinuation that 
he preferred either of his grand-children to the other, or 
desired to advance one more than the other. 

Where then is the pretext for a suit on the part of this 
distributee? The idea that he has the right to have a sale 
made by the administrator cancelled on the score of mis- 
take or inadequacy, to have a decree for a return of the 
property to the administrator, is unheard of, and was never 
before entertained by any one. Fraud and collusion are 
the grounds, and the sole grounds of interference by a dis- 
tributee or creditor with the action of an executor or ad- 
ministrator, and this is based entirely upon the nullity of 
the act, (for in case of fraud there is in law no action, and 
the fraudulent actor is displaced)—a state and condition 
wholly at variance with, and opposed to the correction of 
a contract for mistake, or setting it aside for inadequacy— 
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which admit i its é validity ani the *eithottiy atider which it 
was made, yet object to an irregularity in the mode of its 
execution. 

Even if complainant succeeds in establishing his claim 
to the full extent, showing that there was mistake and no 
authority for the sale, does he not show that the slaves 
rightly belong to the administrator and that he alone has 
the right to sue for them, and that his remedy is clear and 
unquestionable at law, or is it come to this that a Court of 
Chancery is to be a sort of wet-nurse for all desperate 
claims, in the hope of making up deficiencies of title, of 
proof, and of allegations by presumptions—an expedient 
to get rid of the certainty, precision and security afforded 
to rights and property and to title, by the common.law and 
trial by jury, and substitute i in their place fiction, conjec- 
ture, presumption. 

The mistake complained of is denied by the answer, and 
is sustained by the Court in conclusions of this kind: ** The 
administrator was in a condition, whatever might have 
been his intention, to commit errors and mistakes ””—‘ he 
disregarded his duty—there was gross mistake.” The ac. 
tion of the contracting parties is denominated “ follies, mis- 
takes and negligencies”—“ an executor entering into haz- 
aetee bargains to jeopardize interests confided to his 
care.’ With due respect, this does not dispose of the 
question at issue. A Court of Chancery has no power, no 
authority to determine the quality of a contract, whether 
it be good or bad, profitable or injurious, to an estate. 
Such aninquiry is wholly unsuited to the judicial mind, and 
foreign from its objects and the purpose of its institution. 
The nearest approach of any thing of the kind is to be 
found in the ‘subject of inadequacy, which, properly con- 
sidered, is not embraced in it, since it rather aftirms that 
there is no contract, than that it is beneficial or injurious 
to cither of the parties. As the jurisdiction of the Court 
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in cases of mistake forms the turning point of the case, it 
is proper that it be thoroughly understood. Very fortu- 
nately it is well defined, and the difficulty is rather as to 
the application of the rules*than their proper definition. 
“The general rule is, that an act done or contract made, 
under a mistake or ignorance of a material fact, is voidable 
and relievable in equity.” 1 Story Eq., 155,.§ 140. Soin 
cases of mutual mistake going to the essence of the con- 
tract. Jbid. 157, § 142. Under these two heads we have 
an illustration of the various points decided; thus in 
case of the non-existence of the thing contracted for— 
as, to the extent of the thing sold—a release of the 
rights of the party to property of which he was ig- 
norant that he had any title. § 142, 143, 145,146. To 
these there are important qualifications—“ that the fact 
constituting the mistake, is material to the act or contract; 
that it is essential to its character and an efficient cause of 
its concoction.” §141. ‘“ Nor is it suflicient in all cases 
that it be material, but it must be such as he could not by 
reasonable diligence get knowledge when he was put upon 
inquiry, for if by this diligence he could have obtained 
this knowledge, equity will not relieve him, since that 
would be to encourage culpable negligence.” §146. “Nor 
is it every case wherever a material fact is unknown or 
mistaken, withcut any default of the parties, that a Court 
of Equity will interpose.” ‘The fact may be unknown to 
both parties, or it may be known to one and unknown to 
the other ; this will in many cases afford ground of relief, 
as where it operates as a surprise or fraud upon [the igno- 
rant party. But in all such eases the ground of relief is 
not the mistake or ignorance of material facts alone, but 
the unconscientious advantage taken of the party by the 
concealment of them. And it is essential, not only that 
advantage be taken, but it must arise from some obligation 
on the party to make the discovery—not an obligation in 
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point of morals, but of legal duty. It must fall within 
some definition of fraud or surprise.” - § 148. 

**So when the means of information are open to both 
parties, or where each has adequate and equal means of 
information, or where the fact is doubtful from its own na- 
ture.” § 149, 150. 

** The general rule upon which all these distinctions pro- 
ceed is, that mistake or ignorance of facts is a proper sub- 
ject of relief when it constitutes a material ingredient in 
the contract of the parties, and disappoints their inten- 
tions by a mutual error, or where it is inconsistent with 
good faith, and proceeds from a violation of the obliga- 
tions which are imposed by law upon the conscience of 
either party. But where each party is equally innocent, 
and there is no concealment of facts which the other party 
has a right to know, and no surprise or imposition, the 
mistake or ignorance, whether mutual or unilateral, is 
treated as laying no foundation for equitable interference.” 
P. 164, § 152. 

**One of the most common class of cases in which re- 
lief is sought in equity on account of a mistake of facts, 
is that of written agreements, either executory or executed. 
Sometimes, by mistake, the written agreement contains 
less than the parties intended; sometimes it contains more, 
and sometimes it simply varies from their intent by ex- 
pressing something different in substance from the truth 
of that intent.” § 152. 

We have inserted these at greater length than may be 
regarded necessary, from the fact that the ground of the 
decision is not stated with stich definiteness as to enable 
us to state on which of the various heads the view of the 
Court is placed. ° 

Now upon what one of these various rules is this ‘party, 
the complainant in this case, entitled to reliet¢ He alle 
ges that a sale was made by McBride, administrator of the 
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estate of Murray, of certain slaves, the consideration of 
which is given in a writing set forth in the record, and ex- 
pressed to be “in full discharge and payment of the sum 
of $4,878, being one-third part of the crops of the years 
1836, 7, °8 and %9, allowed by a decree of the Superior 
Court, died j in discharge of the sum of $38, and there is a 
full acquittance and discharge of all claims that his wife had 
as dower in the estate.” The mistake is alleged to consist 
in allowing the gross expenses instead of the products of 
the crops of those years. Now acccording to these author- 
ities the enquiry would be, was this contract made in ig- 
norance or mistake as to this fact, by one or the other of 
these parties? Was it, or not, designed to be embraced, 
but excluded by omission, accident or fraud? It would 
be difficult to maintain either of these positions. The re- 
lease recites the decree of the Court, and that the sale is 
made to pay a debt created by it, and that decree ‘directs 
the nett and not the gross proceeds to be paid, and the 
amount of the expenses, so as to attain the nett proceeds | 

must above all things have been known to the administra. 
tor. How then could he complain of ignorance or want of 
information? Not a witness shows the design to embrace 
these expenses, or even that there was a charge on their 
account. 

The Court say, ‘everybody knows the vast and variable 
difference between the nett and gross value of the cotton 
crops on a plantation, some planters purchasing their own 
supplies, whilst others produce them mainly at home.” 
Now the administrator must have known this, and whether 
the supplies here were purchased or were paid for out of 
the corn, tobacco, rice, potatoes, bacon, sugar, or other 
product of the plantation. if, with full knowledge that 
these expenses on this plantation were not so paid, but 
purcbased abroad, in defiance of the order of the Court 
and of his duty, he paid the gross expenses instead of the 
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nett, to the injury of the estate, is this a ground of relief 
for setting aside the contract and returning the slaves to 
him? We hold not, most clearly upon the rules and prin- 
ciples above set forth. It would be a case of negligence 
which would be the loss of the administrator. But we 
take it there was neither omission nor mistake. The ad- 
ministrator did not disregard nor disobey the order of the 
Court; did not neglect or fail in his duty; did not take 
from the estate confided to him, arbitrarily and improperly, 
to increase the n.eans and add to the store of another. The 
fair presumption is in favor of a title, not against it; in 
favor of the action of a sworn officer, and not against him; 
in favor of the integrity of a man whose conduct is not 
assailed, but distinctly admitted to be beyond reproach. 
If these supplies were purchased, there should have been 
proof, and there is no presumption that they were, from the 
absence of such proof. ‘Upon proof of title, every thing 
which is collateral to the title will be intended without 
proof.” 2 Starkie, 687; Sibley vs. Maria, 2 Fla. 565. 
‘Nor will a fiction of law be raised so as to operate to the 
detriment of any person, as in destruction of a lawful 
vested estate.” LGroome’s Legal Max., 54; 3 B. and C.,, 
317, 325. 

* The law of England as well as the English law pre- 
sumes against fraud, odiosa et inhonesta non sunt in lege 
presumunda et in facto quod in se habet et bonum, et ma- 
lum, magis de bono, quam de malo, presumundum est.” 
2 Starkie, 686. 

Nor is it necessary to rest upon presumption in support 
of the action of the administrator, even if the conclusion is 
attained that the expenses were due. Upon the very facts 


) 
icient to sustain 


l 
presented and in the record, there is sufi 
him. There is a release by Cole of all claims in right of 


his wife, showing that other matters were taken into the 
consideration of this sale and bargain. Now the sums on 
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account of the crops were received in 1836, °7, ’8 and ’9, so 
that the interest upon them to the payment in January, 
1848, would amount to nearly $1800, making a fund of 
$5400, most ample and sufficient for all the expenses of the 
plantation for the four years, Mrs. Cole paying $1800, 
her third part, the estate paying the remainder and their 
two thirds. 

The amount of the mistake is most material and impor- 
tant in another respect, to ascertain whether the. contract 
should be only reformed to the extent of the error, or set 
aside entirely. In the case of Ladd vs. Chaires and Tomp- 
kins, this Court decided that ‘ where there were no indi- 
cia of fraud, and the misdescription goes only to part of the 
estate, and is of such a nature as not to prejudice the full 
enjoyment of the residue or the objects the purchaser had 
especially in making the purchase, then the Court will en- 
force the contract with compensation.” 5 Fla., 402. 

If Mrs. Cole’s portion of the expenses of the plantation 
amount to $1800, rejecting all claims for interest, all value 
of the release and settlement of further claims, why not di- 
rect a payment of this sum rather than rescind the con- 
tract?) Upon what principle can so severe and arbitrary 
a rule be justified? It is well said that “ relief in cases of 
this kind is not matter of mere discretion—of arbitrary, ca- 
pricious discretion—but sound and reasonable discretion.” 
2 Story’s Eq., 5. 

The same learned author says that “in many cases re- 
cision would not be an appropriate, adequate or equitable 
relief. The accident or mistake may be ofa nature which 
does not go to the very foundation and merits of the 
agreement, but may only require that some amendment, 
addition, qualification or variation should take place to 
make it at once just and reasonable to be enforced.” 2 
Story’s Eq., 6. 

Admitting there was a mistake, we have seen it must be 
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a material one to the act or contract, essential to its char- 
acter, and an efficient cause of its concoction. Now can 
this be said of this item of expense—a matter admitted hy 
the Court to be doubtful and uncertain, and certainly not 
treated by the parties as the efficient and leading objects 
of the bargain—as its very foundation? If material, it en- 
tered to some extent into the consideration, and formed a 
part of it, and this was capable of designation. Now not 
a word is said in the opinion of the Court as to this, nor is. 
there a particle of testimony to show one single item of ex 
pense on the plantation—not a single cent paid for supplies,. 
not even a claim set up by any body for any expense—not a 
witness examined to this point—neither the merchant, over- 
seer, planter nor physician ;—and yet this imaginary, un- 
ascertained, undefined expense is declared so material as 
to affect this contract, ~nd be the cause of its recision! 
Whilst the rules and principles of equity have been so 
guarded as to the character of the mistake, they are more 
definite and decided as to the proof requisite and necessary 
to establish it. This very Court itself has gone to the very 
extreme of strictness in this respect in the case of Simpson 
and Barnard, Adams & Co., a case asserting illegality and 
fraud in the consideration of a sealed instrument. The 
Court held “ the introduction of the subscribing witnesses 
indispensable to open the door to the introduction of cir- 
cumstantial evidence.” They held, too, that “in a matter 
of proof, a Court must not conjecture.” 5 Fla., 540. The 
decision seems to be the very opposite, in all its aspects, 
to the case now decided. Without maintaining this rigor, 
it will be found that the English and American Courts, on 
this subject of mistake, hold rules and principles alike ac- 
cordant with right and sense and propriety. ‘In all such 
cases, (alluding to mistakes in written agreements,) if the 
mistake is clearly made out by proofs entirely satisfactory, 
equity will reform the contract so as to make it conforma- 
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ble to the precise intent of the parties. But if the proofs 
are doubiful and unsatisfactory, and the mistake not en- 
tirely made plain, equity will withhold relief upon the 
ground that the written paper ought to be treated as a full 
and correct expression of the intent, until the contrary is 
established beyond reasonable controversy.” 1 Story’s Eq., 
§ 152. “And this remark,” says the learned author, 
“naturally conducts us back again to the qualification of 
the doctrine which is insisted upon by courts of equity. 
Relief will be granted in cases of written instruments only 
where there is a@ plain mistake clearly made out by satis. 
factory proofs. The qualification is most material, since 
it cannot fail to operate as a weighty caution upon all 
judges, and it forbids relief whenever the evidence is loose, 
equivocal, contradictory, or in its texture open to doubt or 
opposing presumptions.” § 157. . 

** There is less difficulty in reforming these, where the 
mistake is mainly or wholly made out by other prelimina- 
ry instruments or memorandums of the agreement ;—thus 
marriage settlements are often reformed and varied so as 
to conform to the previons articles, and conveyances of real 
estate are in like manner controllable by the terms of the 
prior written contract, and memorandums of a less formal 
character are admissible for the same purpose. But in all 
such cases it must be plainly made out that the parties 
meant, in their final arrangements, merely to carry into ef- 
fect the arrangements designated in the prior contract or 
articles. For as the parties are at liberty to vary the ori- 
ginal agreement, if the circumstances of the case lead to 
the supposition that a new intent has supervened, there 
can be no just claim for the relief upon the ground of mis- 
take. The very circumstance that the final instrument of 
conveyance or settlement differs from the preliminary con- 
tract, affords of itself some presumption of an intentional 
change of purpose or agreement, unless there is some reci- 
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tal of it or some other attendant circumstance which de- 
monstrates that it was merely in pursuance of the original 
contract, It is upon a similar ground that courts of equity 
as well as courts of law act in holding that where there is 
a written contract, all antecedent propositions, negotiations 
and parol interlocutions on the same subject, are to be 
deemed merged in such contract.” P. 137, § 160. 

The Supreme Court of Mississippi say the proof should 
be clear beyond a doubt. 2 How., 701. 

In the case of Lyman vs. The United Insurance Co., 
Chancellor Kent treats the subject in his usual clear, 
lucid and conclusive style, and, what is more, his remarks 
are pertinent to the present case. ‘The difficulty in this 
case,” says he, “‘arises from the want of the requisite evi- 
dence of any agreement of the parties different from that 
contained in the policy. The cases which treat of this 
head of equity, jurisdiction, require the mistake to be 
made out in the most clear and decided manner, and to the 
entire satisfaction of the Court. The only circumstance 
on which the plaintiffs place any reliance to show that the 
Company had agreed to the proposals, etc., is the memo- 
randum at the foot of the plaintiff’s proposal. But it ap- 
pears to me that this note is far too vague and uncertain 
to justify any correction of the policy. It was not sud- 
scribed by the Company nor by their authority. It ap- 
pears only to be heads of conversation and inquiry on mere 
fugitive points, which were lost and merged in the execu- 
tion of theformalinstrument. It was the duty of the plain- 
tiff to have resorted to that instrument so soon as it-~was 
drawn, to see whether the parties understood each other. 
No one says that the notes at the foot of the proposals 
were the terms, nor for what purpose they were made. 
All this is left to conjecture and inference. To altera clear 
written contract of the parties, without any parol proof to 
warrant the new agreement, and when the charge of mis- 
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take is denied in the answer and denied by a witness pres- 
ent, and to do this upon no other foundation than such an 
imperfect memorandum, obseuris vera involvens, would be 
destructive to the certainty and safety of written contracts. 
There is no case that goes to such lengths ; no amendment 
was ever made without absolute conviction of the truth 
and precision of the real agreement.” 2 John. Chy., 
633 and 634. 

Now applying these rules to the case under considera- 
tion, and there is a difficulty wholly insurmountable. There 
is no proof supporting or creating the idea of mistake, 
much less establishing the extent of it. The complainant 
seems to have contented himself with attempting to show 
the gross receipts of the sales of cotton, as if every thing 
else were consequent upon this, as if presumption would 
make up whatever else was wanting; not a witness exam. 
ined to prove a single allegation; no ignorance, surprise, 
or want of knowledge, mistake or error on the part of 
McBride, no fraud, imposition, improper conduct or advan- 
tage on the part of Cole, no deficiency in any of the 
agreements between the parties. So far from the proof 
amounting to absolute conviction and precision, so far 
from its being satisfactory, the very opposite of all this 
prevails as to the entire case, and every part of it. It is 
not a case of doubt or uncertainty ; it is a case in which 
there is nothing to hang a loop apon, and utterly destitute 
of all color of proof. 

We have said there was an attempt to show the gross 
sales of cotton. The Court give to the paper, copied into 
the record, containing an account of the sales of some- 
body’s cotton, the weight of evidence. It is no little sur- 
prising that it should have been proposed, much less treat- 
ed as evidence. It has no date, nosignature, is not proved 
to be the hand-writing of any one, is not connected with 
any proceeding, judicial or other, to give it authenticity— 
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was not even read as evidence in the Court below. It was 
exhibited to the Court below—the appropriate expres- 
sion to characterize the only legal use of such a thing. 
It is assumed to be McBride’s hand-writing. Now Mc- 
Bride is a party, and his deposition or statement of the en- 
tire transaction, under oath, would not be evidence except 
against himself. If the paper was made before the bill of 
sale and release, these supercede it, and give the true his- 
tory of the transaction. They are the deliberate act of 
both parties, whilst this of McBride’s is, by its own ac* 
knowledgment, a hurried statement in the absence of pa- 
pers, and entitled to no credence. If made afterwards, 
McBride could neither do nor say anything to invalidate his 
own title. The Court say, “if good to charge Murray’s 
estate, it is to discharge it.” Now there is nothing to sup- 
port any such allegation. The fact is the paper cannot be 
regarded as evidence except by an overthrow of the rules 
and laws of evidence. 

Before noticing the second point, some attention is due 
to objections made to the report of the Commissioners and 
the judgment of the Court, which are declared to be a nul- 
lity—the former as not having been confirmed, and fur- 
ther, the widow, it is said, was only entitled to her portion 
of the personalty of which her husband “ died possessed.” 
Now a very conclusive answer to all this is, that none of 
these were contested or put in issue by the pleadings. So 
far from it, their validity is expressly asserted by the bill. 
What else can we infer from the allegation, that “in the 
execution of the decree confirming the report of the Com- 
missioners, the administrator made a mistake in the ad- 
justment of the amount of said proceeds,” &c. ? 

In St. Andrews Bay Land Co. vs. Campbell, this Court 
held, as they had previously uniformly done on various 
occasions, the doctrine, familiar to every lawyer, that “ no 
facts are properly in issue unless charged in the bill, and 
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of course no proof can generally be offered of facts not in 
the bill, nor can relief be granted in matters not charged, 
although they may be apparent from other parts of the 
pleadings and evidence.” They would not admit-the case 
made out by the answer, even to vary thecase. 5 Fla. 565. 

Independent of this, a judgment may not be reviewed in 
this Court except by appeal or writ of error, and whilst so 
unreversed it concludes the subject on which it is rendered, 
and pronounces the law of the case. It puts an end to all 
inquiries into the fact by deciding it. 3 Peters, 204-5; 10 
Peters’ 8. C. Rep., 479; 2 How. 8S. C. Rep., 343 ; Florida, 
Stephens vs. Sessions. 

But it is wholly indifferent as to this point, as the decla- 
ration of the nullity of these affects not in the slightest 
degree the title of defendants. This rests upon their bill 
of sale, and their possession of near fourteen years, undis- 
turbed and unquestioned. On the contrary, it leaves the 
case of complainants without a shadow of support, for it is 
the deviation from the order of the Court in paying the 
gross proceeds instead of the nett that forms their entire 
case, and this is made out alone by the judgment and or- 
der of the commissioners. 

So erroneous do I regard the views on the point of the 
interest of the widow, that { cannot consent to allow them 
to pass unquestioned. The statute does not require the 
report of the commissioners to be confirmed. It directs 
the sheriff to “ allot and set off to the widow her portion of 
the personal estate, which part shall be and enure to such 
widow, her heirs,” &c. Duval, 87. This of itself constitutes 
her title. Nor is she confined to the personalty of which 
her husband “ died possessed.” ‘This is very far from be- 
ing the law, and the quotation is but a fragment of it.— 
The statute enacts that “ona petition being filed, the 
Court shall issue their writ to the sheriff, commanding him 
tosummon five discreet free holders as commissioners,” 
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who, after allotting one third of the land, “shall at the 
same time allot and set off tosuch widow her portion of 
the personal estate of which her husband died possessed, 
and to which by this law she shall be entitled,” sec. 3.— 
The second section of the same law referred to provides 
that * the widow shall be entitled to a share in the person- 
al estate; if there be more than one child, (the case of Mrs. 
Cole,) to one third part in fee simple, except slaves, in 
which she shall have a life estate, and such claim shall 
have a preference over all others.” Duval, 86. 

She was then entitled to the proceeds of the crops, and 
to whatever in addition was made by the estate up to the 
time of the division or allotment. 

Other positions, subject to the objections already taken 
of the want of allegation in the bill, of issue made in the 
Court below, and of testimony to support them, require 
notice. Thus we are told in the opinion that “ Cole was 
a trustee of Murray’s estate, and the minors of Murray 
should not suffer the loss of their rights by the follies, mis- 
takes and negligencies of their trustees, Cole and McBride, 
&c. Cole was in privity with the estate for which he was 
dealing.” | 

The object of all this undoubtedly is, to deprive Cole 
and his representatives of the rights, which, by the rules 
and principles of equity, are extended to a dona fide pur- 
chaser, to affect them with notice of every thing connected 
with the estate, so that if there be mistake, and the act not 
perfectly legal and exactly formal, to make it void, to in- 
capacitate them from purchasing, for no principle is better 
settled than that a trustee cannot be both vendor and ven- 
dee—buyer and seller; further, even this, that a title pro- 
cured by them shall not have the protection of the statute 
of limitation. Beyond this, even that the dowress when 
treating with the estate of her deceased husband, shall oe- 
cupy the position of, and be subject to the rules prevailing 
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in cases of fraudulent purchasers in collusion with an ex- 
ecutor. Now the objection and answer to this is, that it 
is not only not supported by law, precedent or authority, 
by equitable rule or principle, but directly opposed to them 
all. In point of fact, Cole was not trustee. Where is the 
evidence of this? Who made him or the dowress trustee for 
the children of Murray? What charge had they of the 
property—what power over it? McBride was the owner 
and holder, and if any body was trustee he was, but his 
trust was not jointly with Cole. So far from the owner of 
the dower interest being regarded as an object of odium 
and ranked with a fraudulent purchaser, and prevented 
from buying from the estate, the very reverse exists. Thus 
by statute, “ her claim has preference over all others.”— 
In equity she is highly favored; her right is not only a 
legal right, but itis @ moral right. She is therefore in 
the care of the law, and a favorite of the law. If she has 
recovered her dower against the heir, who is an infant, and 
there is a term to protect the inheritance, which by the 
neglect of the guardian is not pleaded, the term will not be 
allowed in equity tobe set up against her. 1 Story’s 
Equity, 584. 

The second allegation of the bill is that of inadequacy. 
This subject has been so fully treated by this Court in full 
accordance with the English and American decisions, and 
its application is so forcible to this very case, that little 
more is requisite than to repeat what is thus declared.— 
In Barrow vs. Bailey it was held “ that to justify relief of 
this character, there must be unconscionableness or inade- 
quacy, so as to demonstrate some gross imposition, or some 
undue influence, such as would shock the conscience, and 
amount in itself to conclusive evidence of fraud.” 5 Fla. 
27; 1 Story’s Equity, § 244, 246. 

In the more recent case of White vs. Walker, the Court 
quote from the very able opinion in the much contested 


























TERM AT TALLAHASSEE, 1857 247 








May, Adm’r., &c., vs. May and Wife, et al—Dissenting Opinion, 











case of Farnham vs. Brooks, 9 Pickering, 231, argued by 
the late Daniel Webster and William Wirt on opposite 
sides, in which the enlightened Court say, ‘“‘some princi= 
ples may be extracted from the decisions which stand not 
contradicted by others, and therefore may be adopted as 
rules. One is, that mere inadequacy in price, if the bar- 
gain is fair, is no ground for relief. Another, that if the 
value of the thing sold depends upon a contingency, al- 
though great advantage may be gained, yet the contract 
shall be sustained.” 5 Fla., 487. 

This last principle is fatal to this position of plaintiff, 
even if inadequacy were made out. But let us examine 
the facts, though very few and imperfect in the record— 
for proof there is none to satisfy the mind as to the value 
of the slaves, nor Mrs. Cole’s life estate, nor the interest 
after her death. 

The estimate of the Commissioners who assigned Mrs. 
Cole’s dower is in the record, and they give the value of 
_all the slaves of the estate of Murray in 1840. Those sold 
to Cole are estimated at $6140 as their full value. Add to 
this 6 per cent. interest, the increase according to the view 
of the Court, and we have $7225, the full value of the ne- 
groes in January, 1843, the time of sale. Now it was not 
the full right which McBride was selling, but only the in- 
terest after Mrs. Cole’s death, and this value is the matter 
ofenquiry. She was, judging from a deed of trust made to 
her before her marriage, probably thirty years of age in 1843, 
and her chances of life might reasonably have been esti- 
mated at thirty years more, but say twenty, so as to allow 
for mistakes. What would then be the present worth of 
negroes in the market, burthened with the use and enjoy- 
ment of them by anothez for twenty years, taking all risks 
of death, injury, &c.? Is it one-third, one-half, or two- 
thirds of their full value? To state it differently, what is 
the worth of a life-estate in negroes, with a prospect of en- 
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joyment for twenty years?—for this should be deducted 
from the full value to get the worth of the reversion. 
Would one having the future interest, or a third party hay- 
ing no interest, give one-third, one-half, or two-thirds of 
the value, in the hope of realizing at some future period ? 

The administrator sold this uncertain interest, dependent 
upon Mrs. Cole’s death, with a fair prospect of her living 
twenty years, for upwards of two-thirds of their full esti- 
mated value, throwing out of view the claim for interest 
for monies received by the administrator in 1836, ’7, ’8 
and °9, the value of the release of further claim on the es- 
tate, giving $4926 for negroes estimated at $7225. And 
this is adjudged inadequacy—a bargain to shock the moral 
sense, as conclusive evidence of fraud, as demonstrating 
some gross imposition or undue influence. 

A rule of the English law, as to the purchase of rever- 
sions, has been applied to the case—a subject more largely 
treated by Judge Story. Having stated the cases of con- 
structive fraud in which the contract is a fraud upon the 
rights, interests, duties, etc., of third persons, he says: ‘it 
is upon this ground that relief has been constantly granted 
in what are called catching bargains with heirs, reversion- 
ers and expectants in the life of their parents, or other an- 
cestors. Many, and indeed most of the cases, have been 
compounded of every species of fraud, etc. There is al- 
ways fraud presumed or inferred from the ciréumstances 
or conditions of the parties contracting, from weakness on 
one side, usury on the other, or extortion or advantage ta- 
ken of that weakness. In most of these cases have con- 
curred deceit and illusion on other persons not privy to the 
fraudulent agreement. The father, ancestor or relation 
from whom was the expectation of the estate, has been 
kept in the dark. The heir or expectant bas been kept 
from disclosing his circumstances, and resorting to them 
for advice, which might have tetided to his relief and also 
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reformation. This misleads the ancestor, who has been 
seduced to leave his estate, not to his heir or family, but to 
a set of artful persons who have divided the spoil before- 
hand.” 1 Story’s Eq. 357, § 334. 

If the entire books had been searched for authority, 
none could have been found more inapplicable to the case 
under consideration. If Murray’s children, the distribu- 
tees of this property, the reversioners or expectants, after 
the death of their mother, had been seduced by her or her 
husband Cole—if advantage had been taken of their ne- 
cessities, weakness or ignorance, through usury, extortion 
or other means, to purchase their interest at an uncon- 
scionable price, then the authorities cited by the Court 
might have application. But can this sale by McBride, 
a full grown man, the officer confided by law with the 
ownership of the property and its disposition, be termed a 
catching bargain? Can weakness, youth, imprudence, 
giddiness, necessities and pecuniary embarrassment, igno- 
rance and incapacity be imputed to him, so as to cause a 
contract made by him to be set aside, as if he were a mi- 
nor and infant? Can calculating rapacity, artfulness, usu- 
ry and extortion be alleged as to Cole? It may be a ques- 
tion whether the rule has any application in this country, 
being rather based upon the great desire of the English 
Courts to protect the-interests of their peculiar classes than 
upon any principles of right or justice. Apply it with all 
its force to the present case, that the purchaser of a rever. 
sion must prove that a fall price was given, and the proof 
in this case is ample, full and complete. 

Another conclusion of the Court is, that the sale was 
not public, but made privately. No such fact is alleged 
in the bill put in issue by the pleadings, nor made to ap- 
pear by the proof. The bill alleges want of authority, of 
power {in the administrator to sell—alleges mistake and 
inadequacy as the special grounds. This evidently is em- 
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braced by none of these, indeed is excluded by them.— 
That it should be set up by the Court here for the first 
time, not having been made a subject of contestation in 
the Court below—should be held of such moment as to 
conclude the rights of the parties, is incomprehersible— 
nay more, to raise such an issue—to come to such a con- 
clusion with the facts of this case before them ! 

This suit is by the complainant as administrator of Mr. 
and Mrs. Cole, charged by law and his oath with the rights 
and interests of their children in this very property, and 
trusted with the muniments of their title to all their prop- 
erty. The proofis entirely on his side, not a particle on 
theirs. Not even the title deed, the bill of sale made by 
their grand-father to their father, under which the property 
has been held by their father, by their mother, and by May 
himself as their administrator, giving the history of the 
bargain, the account of the transaction—even this is not 
filed, and their rights are tried in its absence, and this 
most unfavorable presumption to their prejudice and inju- 
ry indulged with full knowledge of its existence, but in ig- 
norance of its contents. The release filed by the complain- 
ant to show the mistake, shows that there was a bill of 
sale. ‘* Beit remembered, that I, Richard B. Cole, have 
this day received from Burwell McBride, administrator of 
the estate of Alexander Murray, a J7// of sale of the right, 
title and reversion in the following negroes,” &c. Now 
why file the release and suppress and withhold this instru- 
ment? Whilst this important document is thus kept out 
of view, whilst the account of the administrator is also kept 
out of the way, a fugitive vagrant scrap of paper is hunted 
up to supply their place! It is thus the rights of these in- 
fants are disposed of—in this manner their title is tried and 
presumed to be bad! 

The finding that the sale was private, is based upon a 
statement that it was not contested in argument. Such 
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view is utterly opposed to the views of this Court in Simp- 
son vs. Barnard, Adams & Co., and to other authorities, 
showing conclusively that no one has aright to admit away 
the rights of infants. ‘“ Where relief is sought against in- 
fants, the facts upon which it is to be founded must be 
proved; no decree can be made upon admissions in the 
answer of a guardian ad litem.” 1 Sanf. Chy. 103, 129. 

‘“‘ The answer in such case is regarded as pleading mere- 
ly, and cannot be used as evidence for or against the in- 
fant, against whom the complainant must prove his case.” 
Thayer vs. Lane, Walk. Chy. 200. 

Opposed, too, to views of the jurisdiction of this Court, 
taken again and again from its first organization. “The 
jurisdiction of this Court is appellate merely, to re-examine 
and re-judge, to correct erroneous decisions already made. 
It is not a jurisdiction to determine, in the first instance, 
cases or questions which have not been submitted to the 
decision of the Court below.” Archer vs. Duval, 1 Fla., 
225. 

The Supreme Court of the U. 8. express themselves 
more pointedly to the same effect. ‘This objection was 
not made in the Court below at the hearing, or in the ar- 
gument, so that no opportunity was afforded to the peti- 
tioner to produce any evidence on the subject, or his coun- 
sel to answer the objection. Undersuch circumstances, it 
would be dealing a measure of justice incompatible with 
every principle of equity to visit upon him an objection 
which he was not bound to meet in the Court below, which 
he could not meet there, and which the Court were com- 
pelled to refuse him the means of removing by evidence.” 
Mitchell vs. U. 8., 9 Peters, 31. 

We come now to the third position—the power of the 
administrator to sell a reversionary interest. It is admit- 
ted by the Court, that “according to the English authori- 
ties, a reversion is assets in the hands of the administra- 











252 SUPREME COURT, 
—————— = ————= 
May, Adm’r., &c., vs. May and Wile, et al.—Dissenting Opinion. 

















tor, coupled with an interest in himself, and like all other 
assets of the estate, it was in his power to dispose of it at 
private sale.” No limitation has been shown to the power 
and authority of this officer to dispose of the personalty, 
and if he can dispose of a full interest in slaves, which has 
been conceded, where is the objection to his selling a mi- 
nor and inferior interest? There is no better chance of 
fraud (which seems to be the main argument,) in the one 
case than in the other. If an interest in remainder or re- 
version, contingent or conditional, be required for payment 
of debts, why may it not be sold now at its present value, 
in its present state? Why wait twenty years or more, ta- 
king all the risks of death or other accident, to sell the 
same property at a future time, to pay the same debts 9 
Besides, where is the direction to the administrator to sus- 
pend his functions and cease from paying debts? Such 
impediments to the sale of personal property are injurious 
to the public, to the present and future owners and to cred- 
itors. They are alike opposed to the express obligations 
and duty of the administrator, who is enjoined by law to 
sell property, both real and personal, until the debts and 
legacies are all paid. The authorities and rules on the sub- 
ject in the English Courts and in text books, are uniform, 
and, without exception, maintain both the right and power. 
It is proper to bear in mind that the same rules apply to 
executors as to administrators, except where a will may 
direct the action of the former. Williams on Ex., 601. 

‘All goods and chattels, real and personal, go to the ex- 
ecutor.” ‘ Chatteis in action as well in possession, go to 
him.” 2 Com. Dig., 281. 

“There are two sorts of choses in action; one, which may 
be called a present chose in action, and another, which is 
called a future or reversionary chose in action. Among 
future choses in action, reversionary and contingent, may 
be enumerated a reversionary interest in money or stock, 




















TERM AT TALLAHASSEE, 1857. 253 
} __ ______— — 
May, Adm’r., &e., vs. May and Wife, et al.—Dissenting Opinion. 




















expectant on a precedent life estate limited of it.” Ram. 
on Assets, 176. ‘*Executors and administrators are enti- 
tled to interest by condition, remainder or increase, by as- 
signment, limitation and election.” Toller on Ex., 164; 
Williams, 440. 

‘Reversion expectant upon an estate for life, or term of 
years, shall be assets.” 1 Com. Dig., 579. 

“A remainder in a term of years, though it never vested 
in the testator’s possession, and though it continue in re- 
mainder, shall go to the executor and be assets.” Toller, 
166. 

If such interest be assets, the right of disposition cannot 
be disputed. ‘It is a general rule of law and equity that 
an administrator has an absolute power of disposition over: 
the whole personal effects of his testator or intestate.” 2 
Will. 609. 

‘Tt is a general rule of the Court of Equity, that where 
personal property is bequeathed for life with remainder 
over, and not specifically, it is to be converted into govern. 
ment stock, and the tenant for life is entitled on that prin 
ciple.” 7 Vesey, 137. 

“Where there is a general bequest of a residue for life, 
with remainder over, the practice now is to have the prop- 
erty sold and converted into money, and the proceeds safe- 
ly invested, and the interest thereof paid to the legatee for 
life.’ 2 Kent, 354; 8 Paige, 295. 

“The rule as to personal estate is, that what is not spe- 
cifically given, and consists of an interest wearing out, or 
an interest at present saleable, but in point of enjoyment 
future, the whole is converted into money, in a question be- 
tween tenant for life and remainderman.” 9 Vesey, 552. 

Whilst the right to sell the reversion is thus manifest, 
placed beyond the possibility of a question, and directly 
admitted by the Court, the sale made in this case is ad- 
judged bad because of the illegality of a sale made pri- 
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vately and not in public, and because of inadequacy ond 
gross mistake. This has already been adverted to as to 
the matter of fact, and I propose now to consider it in con- 
nection with the law of the State, with statutory provi- 
sions. Is there anything altering the common law on this 
subject so as to make a private sale necessary, or prohibit- 
ing such a one on the part of the administrator? It is 
first provided that “slaves shall be deemed, held and ta- 
ken as personal property, for every purpose whatever.” 
This, by statute as early as 1823, sections nineteen and 
twenty of the law concerning wills and the duties of exec- 
utors, passed in 1828, apply to the subject. These provide 
that executors and administrators, whether it be necessary 
for payment of debts or not, shall, so soon as convenient 
after they shall be qualified, sell at public sale all such 
goods of their testator or intestate, specific legacies ex- 
cepted, as are liable to perish, be consumed, or rendered 
worse by keeping, giving such credit as they shall judge 
best and the circumstances of the estate will admit, taking 
bonds or promissory notes, with good security of the pur- 
chasers, and shall account for such goods according to the 
sales,” etc. § 19. 

“That if such perishable goods be not sufficient for the 
payment of debts and expenses, the executor and admin- 
istrator shall proceed to sell the other personal estate, dis- 
posing of the slaves last, until the debts and legacies be 
all paid, having regard to the specific legacies, provided 
that if any testator direct that his estate shall not be ap- 
praised or sold, the same shall be preserved in specie, and 
an inventory only be made thereof and deposited, unless 
a sale be necessary for payment of debts.” § 20; Duval, 
173 ; Thompson, 202. 

There is in the first of these sections a direction to sell 
perishable goods at public sale, but it is not continued in 
the second clause. The terms are, that they “shall pro- 
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ceed to sell,” omitting the words of the first section, “ at 
public sale.” Now if a provision of this kind was de- 
signed to be so express and peremptory as to invalidate a 
sale, it is inconceivable how such an omission was made 
or took place. To give this force to a clause of the kind 
would be to violate the plainest rules of reason and com- 
mon sense, and subvert the plainest dictates of propriety. 
To hold that the omission of a direction is not only tanta- 
mount to a positive direction, but beyond it, of so express 
and peremptory a nature, as to repeal an absolute law on 
the subject, would be going to an extreme; the more so 
when by decision of the Court at its present term, affirm- 
ing the rules of construction of the English and American 
Courts, it is held that “‘to repeal a statute or the common 
law, there must be negative terms or words so clearly re- 
pugnant as necessarily to imply a negative, repeal not be- 
ing favored by implication, and it is not to be presumed 
that the Legislature intended an innovation beyond what 
the case absolutely required.” 1 Black., 90; Dwarris on 
Statutes, 695; Mitchell vs. Stewart. 

Admitting that the terms “ at public sale” are continued 
into the second section by implication, so as to give a di- 
rection to the executor or administrator thus to sell per- 
sonalty, what is to be the effect of the non-observance of 

‘such orfler? There is a manifest distinction, familiar to 
the lawyer as to the judge, in construing statutes between 
acts merely directory, that ought properly to be attended 
to by the officer, and yet do not invalidate through non-ob- 
servance, and such as are vital and indispensable to the 
validity of the act to be performed. Negative words, af- 
firmative words that are absolute, explicit and peremptory, 
and show that no discretion was intended to be given, and 
such as are of the essence, seem to be of the latter charac- 
ter; others are not. 8 B. & C., 29; 2 Dwarris on Stat., 
714, 15 and °16; Frazier vs. Willy, 2 Florida, 118; Wil- 
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liams vs. Mosely, 2 Florida, 334; Smith’s Com. Cons., 782, 
795. 

A case decided by the Court of Appeals of Kentucky, 
will illustrate this doctrine. Objection was made that a 
sheriff’s sale was had without advertising at the meeting- 
house door and most public places within the county, as 
required by law. The Court say the “law is silent with 
respect to the consequence of a failure on the part of the 
sheriff to comply with its requisitions, nor is there any sta- 
tutory provisions on this subject. It is obvious that in the 
several acts prescribing the duties of sheriffs with relation 
to executions, there are many provisions which are merely 
directory to the sheriff, and a failure to comply with which, 
thought it might render him liable to the extent of the in- 
jury produced by such failure, would not vitiate the sale 
under execution. Thus, for example, the law requires that 
the sheriff shall endorse on the execution the time when it 
eame to his hands, yet no one wiil contend that a sale 
made under an execution, where the sheriff fails to make 
such endorsement, would be void on that account. Other 
examples of a similar nature might be given, but they will 
readily occur to those who will take the trouble to reflect 
on the subject.” They held the provisions directory, and 
overruled the objection to the sale. 2 Bibb, 402. 

In a more recent case, the same Court held that an ir- 
regularity or defect in the advertisement, nor the inade- 
quacy of the price, nor place of sale, nor paucity of bid- 
ders, did not invalidate the sale. Kilby vs. Haggin, 3 J. 
J. M., 212. 

And these decisions are believed to be in exact accord 
with those of all the American Courts. Their correctness 
will be perceived by a careful consideration of the two sec- 
tions above quoted. They provide, the 19th section, that 
the perishable goods be sold at public sale, whether ne- 
cessary to pay debts or not, giving credit and taking bonds 
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and notes with security. The 20th, if there are not suffi- 
cient to pay debts and expenses, then the other personal 
estate to be sold, and slaves last. Now if the strict rule is 
to be applied to the mode of sale which is presumed to be 
given in the latter section, very obviously it embraces the 
other express provisions—that the perishable goods be sold 
first—that they be sold on credit, for bonds with security 
—that the personalty be sold after these, and only for pay- 
ment of debts, and slaves after all the rest is sold. Now 
under this new rule, if any of the directions here given is 
not observed, if perishable property is sold after the other, 
or if security is not taken—if there are no debts, or slaves 
not sold last, or any of the property is sold for cash, the 
sale is void. Nor are these the only directions important 
to be observed. The whole statute is full of directious, not 
less important, imperative and peremptory to these officers. 
Thus they are to take oath, to give bond with security, to 
have an inventory, to file a complete account of property 
sold, &c., so that if sales are declared void for one failure 
they may be for all; and if the objection is available to 
the estate, it may be for a purchaser who may assert his 
right in reply to the note or by suit. Strictly carried out, 
no rule would be more disastrous—injurious alike to the 
estates of decedents and to all persons deriving title from 
them ; for it may be safe to affirm, that scarcely a pur- 
chase made at.an administrator’s sale within twenty years 
past would stand the application of such a test. The fact 
is, that such objections have been made again and again 
in the Courts and overruled. But there is not the slightest 
pretext for it. The two clauses of our statute are taken, 
word for word, from a statute of the State of Kentucky— 
(see Littell & Swigert’s Statutes of Kentucky, p. 30)—un- 
der which decisions have been had to the following effect : 
In Stamps vs. Beatty, the objection was that it was not 
shown that a sale of a negro belonging to the estate was 
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necessary to pay debts. The Court say, “power being 
given to the executor to sell for the payment of debts, and 
in defect of other assets, it is not the duty of the purchaser 
to inquire into the whole administration to see whether 
there is a defect of other assets. He has aright to presume 
that the executor had rightful authority to sell. To impose 
such trouble, risk and inconvenience on a purchaser, would 
operate to the total annihilation of the power of the execu- 
tor to sell in any event, and operate to the prostration of 
the rights of the heir in any sale that might take place.” 
They held the sale valid. Hardin, 341. 

In the more recent case of Ward vs. Lewis: ‘The only 
question in this case is, whether a sale, by an administra- 
tor, of a slave of the intestate, in his possession as admin- 
istrator, for a debt due by himself to the purchaser, when 
the sale was not necessary for payment of the debts of 
the intestate, be void or not. The legal title vested in the 
administrator for payment of the debts of the intestate. A 
sale of any of them was a breach of his official duty, unless 
necessary for payment of debts. But the purchaser can- 
not be presumed to know the condition of the estate of the 
intestate, and therefore if he buy a slave bona fide of the 
administrator, proof that the sale was not necessary for 
payment of debts will not affect his right. Such a con- 
tract is not void unless the purchaser be guilty of a fraud 
on the estate of the intestate in making the purchase.” 3 
J.J. M., 505. 

In another case, the same Court say, “the situation of an 
administrator is not like that of a trustee empowered to sell. 
He may no doubt sell when necessary for payment of debts, 
but without selling, in some cases, he may acquire the ex- 
clusive right to a chattel belonging to the estate. Where, 
without having any money of the intestate, he pays debts 
with his own money, he is entitled to the absolute prop- 
erty in a specific chattel of equal value to the debts paid, 
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by electing to take the chattel as a compensation.” Again: 
so that the value of the property is obtained, a sale of 
slaves cannot be complained of by distributees. Haddix’s 
heirs vs. Haddix’s ad’r, 5 Litt., 201; 1 Munroe, 251; Tol- 
ler Ex. 238; 6 J. J. M., 387. 

In Henning vs. Conner, they held “ an admistrator lia- 
ble to distributees for the value of a negro and his hire, 
sold without necessity for the payment of debts.” Bibb, 
188. ' 

What makes these decisions more cogent still, is the fact 
that slaves are there declared to be realty, and this was in- 
sisted on as the ground of support to the objections taken. 

The decisiéns of the Courts of the States from which 
the provisions of our statute were borrowed, like those of 
the English Courts on English statutes continued in our 
system, would seem to be conclusive. Still more so when 
they accord with the views of the Courts in England, with 
those of other American Courts, and of writers on law on 
the same subject. 

In Farr vs. Newman, discussed and considered with great 
care, one of the Judges said: “I do not mean to contro- 
vert that an executor has necessarily incident to his office, 
a disposing power over the personal estate. If it were 
otherwise, no man would deal with an executor, for the 
buyer cannot be supposed to have a knowledge of the state 
of the testator’s property and debts, and therefore the bare 
act of sale is a sufficient indemnity to the purchaser, if 
there be no collusion.” 4 T. R., 644, 

“Ti is of great consequence,” said a very able Chancel- 
lor, “that no rule [shall be laid down which may impede 
executors in their administration, or render the disposition 
of their testator’s effects unsafe or uncertain to the pur- 
chaser; his title is complete and perfect by sale and de- 
livery. What becomes of the price is no concern of the 
purchaser.” 14 Vesey, 361. 
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The late Chancellor Kent, in a very elaborate and mas- 
terly opinion, after reviewing all the cases bearing on the 
subject of sales by executors, said, “they all agree in this, 
that the purchaser is safe if he is no party to any fraud by 
the executor, and has no knowledge or proof that the ex- 
ecutor intended to misapply the proceeds, or was in fact 
by the very transaction misapplying them to his own pri- 
vate debt.” Field vs. Sheffelin, 7 John. Chy., 161. 

Judge Story says: “At common law, the executor or 
administrator is treated for many purposes as the owner of 
the assets, and has a power to alien and dispose of them. 
There is no such thing known as the assets in the hands of 
the executor being debtor; or creditor, having a lien upon 
them; but the person of the executor in respect to the as- 
sets is treated as debtor. The courts of equity do not 
supersede the principles of law upon the same subject, and 
therefore a sale bona fide, made for a valuable considera- 
tion, even with notice of other assets, will be held valid, 
so that they cannot be followed by creditors or others in- 
to the hands of a purchaser. In this respect there is a 
manifest difference between cases of ordinary trusts, where 
notice takes away the protection of a bona fide purchase 
from the party, and this peculiar sort of a trust mixed up 
in some degree with general ownership. To effect a sale 
or other transactions of an executor attempting to bind 
the assets so as to let in the claims of creditors or others 
who are principally interested, there must be some fraud 
or collusion or misconduct between the parties.” 1Story’s 
Eq., 545. Again: ‘as the personal estate is liable for the 
payment of the debts generally, the purchaser of the. 
whole or any part of it is not, upon the principle already 
stated, bound to see that the purchase money is applied by 
the executor to the discharge of the debts. Otherwise it 
would be indispensable for a person desiring to purchase, 
to come into a Court of Equity to have an account taken 
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of the assets of the debts due him and whether it was ne- 
cessary to sell, which would be a most serious inconve- 
nience and greatly retard the due settlement of estates.” 
2 Story’s Eq., 382-5. 

Even in the case of trusts, admitting McBride to be a 
trustee of the estate of Murray, for the payment of debts 
generally, the same doctrine applies; the purchaser is not 
bound to see to the application of the purchase money. 
Will. on Per. Property, 233; 5 Ired. Eq., 357; 13 8. & 
R., 262. 

That it was not an oversight in the Legislature, but that 
they acted with a fuli knowledge both of the common law 
and the Kentucky decisions, is evident from the fact that 
by the sixty-first section of the same law, they make the 
administrator apply to the County Court for leave to sell 
the personalty in case of necessity to pay debts, and re- 
quire a satisfactory showing to justify the order. Duval, 

- 183. 

: Different States of the Union have provisions altering 
the law in this respect, but it will be found to have been 
done by language express, decided and peremptory. Thus 
in Georgia: “ no administrator shall be allowed to sell any 
slave, where the other personal estate, with the hire of such 
slave for twelve months, shall be sufficient to discharge the 
debts, and the Judge of Ordinary shall direct the sale and 
notice given to each distributee.” Prince Dig. 165. 

In North Carolina, sales are made under an order of the 
Court of the county, after advertisement, and a sale is 
prohibited under penalty of $200. 

In Mississippi the sale shall be void unless by the order 
of the Ordinary. 

In Alabama and South Carolina on a like order. 6 Stat. 
S. Car., 238; Ala. Code, 349. 

Can there be arational doubt that our Legislature would 
have adopted some such law as these if their design had 
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been to alter the law as it had previously existed, this be- 
ing the rational and appropriate mode and means of at- 
taining such an end ? 

The conclusion then is fair and just, that the sections 
quoted do not alter or repeal the common law, and that 
a sale privately made is not void unless there is fraud or 
collusion. 

It remains to notice the authorities adduced by the Court 
in support of some of the positions assumed. They say, 
according “‘to the English authorities, a reversion is assets 
in the hands of the administrator, coupled with an interest 
in himself, and like all other assets of the estate, it was in 
his power to dispose of it at private sale and to confer on 
the purchaser a good title, though he still remained liable 
for any fraud or collusion in the sale. This interest, which 
is attended with such important consequences in the cases 
above referred to, is declared to be expressly done away 
with by our statute.” Allusion is made in these remarks 
to the case of LeBaron vs. Fauntleroy, 2 Florida, 294. 

With due respect, there is not the slightest foundation 
for the assertion. The Court in that case had not the sub- 
ject of reversion under consideration. The remarks quoted 
apply to an executor and not to an administrator, and dis- 
tinguish between the two. They were in reference to a 
subject entirely different and unconnected with this, and 
furnish no support to the position assumed by the Court. 
By the common law, the executor was entitled to the sur- 
plus remaining after debts, legacies, &c. This the Court 
declared was done away with by our statute, and not the 
power of the administrator to sell or dispose of the prop. 
erty. 

It is said that the Supreme Court in South Carolina has 
decided that in intcrest in reversion cannot be sold under 
execution by a sheriff. Admit this, and it does not meet 
this case. The very authority shows that such interest 
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may be “assigned, but not levied upon.” By whom as- 
signed ?—certainly by the executor or administrator, so 
that this is authority for the transfer and not against it. 

Again it is said, “ delivery was necessary, and no deliv. 
ery was possible in this case.” Can it be the design to 
say that there can be no sale of an interest in reversion in 
personalty to the present holder as by a reversioner to the 
tenant for life? Why he is the very one to whom the de- 
livery was possible, and to whom the objection of want of 
power to deliver possession does not apply. Cole had the 
property in possession. By assigning to him the interest 
in reversion, to connect with the life estate of his wife, he 
acquired the full title. The books are full of such cases; 
indeed the Court by their decree assert this power of the 
administrator, for they decide that this claim of Cole’s heirs 
shall stand as a mortgage upon the negroes and be paid 
with interest, and the slaves not to be delivered up until 
after payment. Now this is making a mortgage of the re- 
version for the administrator by the Court, on the princi- 
ple of ordering that to be done which ought to be done.— 
Now if he can mortgage, why not sell ? 

The fact is that the common law provides the just and 
appropriate remedy for all this. If property is sold at an 
undervalue at private sale, the executor or administrator 
is responsible for the difference to all interested ; and this 
is the true point of enquiry for a sale, whether public or 
private—is the means of getting a price and of paying 
debts, and if this is attained, no injury is done. In like 
manner he is prohibited from applying the assets to pay- 
ment of his own debts, selling them collusively at an un- 
dervalue, paying debts out of their order, and all other acts 
showing negligence, mal-administration, so as to defeat the 
rights of creditors, legatees or persons entitled to distribu- 
tion. For any or all of these he is liable on his bond, may 
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be displaced from his office, and may be enjoined by a 
Court of Chancery. Toller on Ex., 424; Will., 1105, 1118. 

Although of the opinion that a sale by an administrator 
or executor is most appropriately made publicly, I see no- 
thing in the statute to make it imperative or obligatory— 
certainly nothing to justify the conclusion that a sale is 
void on account of its not having been so made. I find no 
repeal of the common law in any shape. If there isa 
change of the law, there is nothing to invalidate the pur- 
chase in this case; no fraud nor collusion, no evidence 
even that the purchase was made privately, or that the sale 
was not made in public. 

The distributees and creditors havea clear protection 
for their rights, not only in the care and proper appoint- 
ment of a suitable and competent person by the Judge of 
Probate, but by the official bond to cover all delinquencies. 
They have in addition, the power of removal and the pro- 
cess of injunction of the Court of Chancery, to prevent in- 
jury and wrong. To allow them the additional aid of 
claiming the property, though sold by their own agent, af- 
ter its value is improved many years after, would be to ac- 
cumulate remedies in their favor, to the great injury of the 
public and to private rights. 

It is consoling to find that the error or injustice, if any, 
in the decision, may, by the rules and principles governing 
in courts of equity, be effectually averted and prevented. 
Infants are allowed six months, after coming of age, to cor- 
rect and contest a decree against them. 4 Hen. & Mum., 
376; 5 Leigh, 119; 4J.J. M., 68; 1 Sandford Chy., 103, 
129; Bingham on Infancy, 131; Lube’s E. Pl., 159, 160; 
5 Call, 459. 











